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A Lawyer’s Obligations 


To aid in and improve the administration of justice, civil and criminal, as an Officer 
of the Court and a Minister of the Law. 


Preamble to Canons of Professional Ethics; Canons 4, 5, 9, 12, 
15, 20, 22, 29, 30, and 32 


To conduct his practice in the spirit of public service, with personal earnings in- 
cidental to his primary purpose of serving the public. 


Definition of Profession; Preamble to Canons; 
Canons 12 and 33 


To be candid, fair, courteous, and respectful to the Courts at all times; to support 
them against unjust criticism and clamor; and to see that only judicially-fit 
persons are selected or continued as Judges. 

Canons 1, 2, 22, 32, and 41 


To give candid counsel to his Clients; to respect their confidences and avoid con- 
flicting interests; to be responsible for litigation, controlling the incidents of 
trial; and to give undivided fidelity to his Clients but to obey his own con- 
science rather than theirs, recognizing that his great trust as a lawyer is to 
be performed within the bounds of the law. 


Canons 6-8, 11, 15, 16, 18, 24, 30-32, 
35, 37, 38, 41, and 44 


To be candid and fair to his Fellow-Lawyers, avoiding ill-will and personalities; 
and to expose without fear before the proper tribunals corruption and dis- 
honest or unethical conduct in the profession. 

Canons 7, 9, 17, 22, 24, 25, 28, and 29 


To refrain from soliciting professional employment through any agent or ad- 
vertising, or in any other way forbidden by the letter or spirit of the Canons 
of Professional Ethics; and to refrain from encroaching upon the professional 
employment of other lawyers, from stirring up strife and litigation, and from 
acquiring an interest in the litigation he is conducting. 

Canons 7, 10, 27, 28, 42, 43, and 46 


To strive at all times to uphold the honor and maintain the dignity of the legal 
profession; find his highest honor in a deserved reputation for fidelity to pri- 
vate trust and to public duty as an honest man and as a patriotic and loyal 
citizen; and attain, as the highest reward that can come to a lawyer, the 
esteem of his professional brethren. 

Canons 11, 29, and 32 
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“A Lawyer’s Obligations” — First Synthesis of the Canons 


HE TEXT OF “A Lawyer's Obligations,” which appears on the cover of this issue, was 
yf peas prepared by a special committee of The Florida Bar appointed for this purpose 
to meet the need of the profession for a brief, easily-read summary of the basic tenets of 
the Canons of Professional Ethics. This text received the approval of the Board of Gov- 
ernors of The Florida Bar at its meeting on January 26, 1957. 


While so-called “creeds” for lawyers have occasionally been published in the past, 
we believe that this is the first to be based directly upon the Canons themselves, rather than 
upon the personal concepts of the writer or writers who prepared it. 


Part Two of a Practical Analysis 


Real Property Litigation 


HE Fesruary Journal carried the first 

part of excerpts from an address made 
at the Pensacola Institute of the Real Prop- 
erty, Probate and Trust Law Section in 
September, 1956. 

In the first paragraph I emphasized that 
this discussion of “Real Property Litigation” 
had been prepared with the idea of inter- 
esting Florida lawyers generally in this 
i, and not for the purpose of giving 
any complete and final 
analysis of the various 
opinions of our Sup- 
reme Court and other 
Courts on the subject. 

In preparing this 
draft, my associates and 
I spent a great deal of 
time in researching the 
cases decided by our 
Supreme Court of Flor- 
ida, going back for many years, trying to 
bring to the attention of the members of 
the Bar cases which contained basic dis- 
cussions of the various theories and the 
various proceedings, rather than to confine 
ourselves to a case which now and then 
might show a departure from the general 
rule because of a peculiar set of facts in- 
volved. 

In the first part, we included a discussion 


of: 


WARD 


Certain statutory possessory proce- 
dures 
2. Problems involved in landlord and 


tenant procedure with equitable inter- 
vention discussed 


3. The basis of land titles in Florida, in- 
cluding a brief analysis of the prob- 
lems of riparian rights 


4. Tax title litigation: 
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By William G. Ward 


Claim of titles through descent distri- 
bution or by operation of law 


. 


6. Litigation between partners or stock- 
holders affecting distributions 


Since September, the Court has heard 
argument and has rendered opinions on 
some of the litigation which was pending 
in September, 1956. I have not attempted 
to bring all of these cases up to date by 
footnote, but will mention only a few where 
the opinion seems to cover phases of the 
litigation other than that which has been 
discussed in my preliminary remarks. These 
cases have been covered in the footnote. 

A number of these decisions have been 
rendered with dissenting opinions, and with 
the rapidly changing economic conditions 
in Florida and the presentation practically 
daily of new and unexpected problems, any 
remarks contained herein should not be in 
the least construed as any claim on my part 
to announce any fundamental rule to be 
followed in any particular case. If I am 
successful in showing the trends, then my 
purpose will be accomplished. 


Mortgage Foreclosure 

There is a case now pending in the Sup- 
reme Court of Florida styled State of Flor- 
ida, ex rel. Maule Industries, Inc. v. Honor- 
able George E. Holt, as Judge of the Circuit 
Court of Dade County, Florida, et al. In 
this case, after a foreclosure of a mortgage 
had been completed and the clerk had held 
a sale pursuant to statute, objections were 
filed to the sale. The Court overruled the 
objections and the clerk issued a certificate 


1In this case the Supreme Court rendered final 
opinion and just recently denied a petition for 
rehearing. In this decision the Supreme Court 
upheld the power of a Circuit Court generally to 
entertain a petition for rehearing on orders con- 
firming sales and foreclosures, but reversed the 
Circuit Court of Dade County, Florida, on the 
doctrine that the Court had abused his discretion. 
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of title. However, within a ten day period 
a petition for re-hearing was filed and, upon 
said petition being granted, the court set 
aside the order confirming the sale and 
ordered a re-hearing. The property was re- 
sold to another purchaser. Appeals are 
pending in a controversy between the first 
purchaser and the second purchaser. The 
Supreme Court of Florida issued an alterna- 
tive writ of prohibition in which the right 
of the Circuit Judge to entertain a petition 
for re-hearing of an order confirming a 
sale has been squarely raised. There are two 
interesting factors in this case: (1) Whether 
the Court Rules permit the filing of a peti- 
tion for re-hearing from any equity order 
or whether it will lie only to a final decree. 
(2) Whether this proceeding is a proper 
subject matter of a writ of prohibition. 

In the mortgage foreclosure action of 
Speier v. Monnah Park Block Co., 84 So. 
2d 697°, the Supreme Court of Florida de- 
cided a very far-reaching case. It appears 
from the opinion that certain subdivision 
developers had a pre-arranged agreement 
with certain financial groups, whereby the 
subdividers also built houses, then sold the 
lot and the house to purchasers on long 
term mortgages. By pre-arrangement, the 
financial interests advanced construction 
money and then, when the final mortgage 
was placed in the nature of a permanent 
mortgage, these mortgages were, in turn, 
assigned to the original financial interests. 
Upon a default of one of the mortgages, the 
assignee instituted a foreclosure and was 
promptly met by the plea of “usury.” Ap- 
parently the original subdividers and build- 
ers had exacted certain charges, either by 
way of commissions or closing fees, and 
when these deductions, all of which had 
been received by the builders, were added 
to the interest charges reservd in the mort- 
gage, the commissions and interest exceeded 
10%. 

The Supreme Court held that, under 
these circumstances, the assignee was not 
protected and that, because of the pre- 
arrangement in the financial plans, the inter- 
mediate builders and subdividers were to be 


2The Supreme Court clarified its rule of the Speier 
in an opinion of Shaffran v. Holness, 93 So. 2d 
94, final opinion rendered March 6, 1957. 
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treated as agents for the lender. 

In a very able dissenting opinion by Mr. 
Justice Roberts it was pointed out that, 
while the rule might be equitable applied to 
the particular circumstances of that case, 
yet, if that principle was extended to the 
mortgage loan business as a whole, it would 
be disastrous; Justice Roberts pointed out 
that much confusion would result. 

Immediately thereafter the Circuit Court 
of Palm Beach County, Florida, seized 
upon that opinion and applied it to a case 
where the loan was negotiated by an es- 
tablished mortgage broker, who had been 
employed under written contract by the 
borrower. After the contract had been 
executed, then the mortgage broker at- 
tcmpted to interest numerous lenders of 
money and finally sold the loan to a citizen 
of Dade County, Florida. 

That party paid the full face amount of 
the loan and received no bonus or com- 
mission. However, the mortgage broker, 
pursuant to his written contract with the 
borrower, charged a commission. This com- 
mission, together with the 10% interest on 
the mortgage, exceeded the 10% usury stat- 
ute. In this particular case, by adding the 
two figures together, the lower court found 
that there had been more than 25% exacted 
in that the mortgagee was forced to fore- 
close the mortgage when it was about seven 
months old. Appeal was taken from the 
ruling of the lower court and is now pend- 
ing in the Supreme Court of Florida. 

The theory in this case is of great impor- 
tance to every bank, insurance company or 
any lending institution, and strikes at the 
very root of the building and construction 
business in the entire State of Florida. 


Mechanics’ Liens 

In this same category we have two impor- 
tant decisions affecting mechanics’ liens. In 
the case of Anderson v. Sokolik, 88 So 2d 
511°, it appears that the lessee under a 
ninety-nine year lease constructed a build- 
ing on the premises covered by the lease. 
Certain mechanics and materialmen claimed 
liens not only against the lease-hold inter- 
est, but against the lessor’s interest in the 
fee simple title. 


8The petition for rehearing in this case was 
denied. 
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Sub-paragraph 2 of $84.03, Florida Stat- 
utes, provides: 

“When an improvement is made by a 

lessee in accordance with a contract 

between such lessee and_ his lessor, 
liens shall extend also to the interest 
of such lessor.” 

Many leases contain a provision requiring 
the lessee to build or construct certain 
buildings upon the leased premises within a 
certain period of time as one of the con- 
ditions of the lease. This type of provision 
in a lease was first construed by the Sup- 
reme Court of Florida in the case of Robert 
L. Weed, Architect, Inc. v. Horning, et al, 
159 Fla. 847, 33 So. 2d 648. The lease in- 
volved in that case required the tenant to 
construct certain improvements. The archi- 
tect, who designed the buildings for the 
lessee, was a director and stockholder of 
the lessee corporation. The lessee did not 
complete the improvements and did not pay 
the materialmen and lien holders. The 
architect was not paid, but he served no 
cautionary notice on the corporate lessee, of 
which he was a director, nor was any notice 
served on the landlord. Notwithstanding 
the lack of the cautionary notice, the Sup- 
reme Court of Florida held that the fee 
simple title of the landlord was liable for 
that lien. A careful analysis of this case 
will show that, while the Supreme Court 
of Florida gave proper recognition to the 
hability of the basic landlord, it completely 
overlooked the fact that it granted a lien- 
right against a remote landlord, which or- 
dinarily would not have been enforced 
against the lessee. A general contractor was 
employed by the lessee and there was no 
evidence of any cautionary notices served 
by the architect or the materialmen against 
the lessee, much less against the lessor. 

However, that was just one of those 
cases where, in attempting to spread the 
doctrine of broad equities, the court ap- 
parently lost sight of the other principle 
which controls the enforcement of mech- 
anics’ liens. At the very next opportunity, 
the Supreme Court receded from that broad 
doctrine in the case of Lehigh Structural 
Steel Co. v. Joseph Langner, Inc., et al., 43 
So. 2d 335. In that case the Lehigh Struc- 
tural Steel Co. attempted to assert a lien 
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against N. B. T. Roney, Miami Beach, Flor- 
ida, the landlord, because the lessee from 
Mr. Roney had ordered certain structural 
steel for use in the building to be erected 
on the premises in accordance with the re- 
quirements of the lease. The Supreme Court 
denied that lien against the landlord be- 
cause, even assuming that the contract in 
the lease had brought the lessor within the 
limits of $84.03, sub-paragraph 2, there had 
been no strict compliance by the material- 
men with the furnishing of notices required 
urider the mechanics’ lien statute. The 
criticism which was generally directed to 
the Weed decision was not because the 
landlord was held to be responsible for 
the contract of the tenant, but because 
the statutory cautionary notices were never 
served and there was no claim of a direct 
contract between the lessor and the materi- 
almen or the architect. 

Now the Supreme Court of Florida in 
the abovementioned case ( Anderson  v. 
Sokolik) had before it the question of the 
liability of a lessor for mechanics’ liens in- 
curred by the lessee where there was no 
written provision or contract between the 
lessor and the lessee requiring any im- 
provements to be made. This opinion was 
written by Mr. Justice Terrell, who had also 
written the opinion in the Weed case. The 
Chancellor below, Honorable Marshall C. 
Wiseheart of the Circuit Court of Dade 
County, Florida, ruled that there was no 
specific provision in the lease which re- 
quired the construction of improvements 
and that, therefore, he could not extend the 
doctrine of the Weed case to the facts in 
that particular case. The majority of the 
Court said: 

“It is perfectly obvious that both 

parties knew that the improvements 

were the pith of the lease and except 
for them the lease would not have been 
executed. They were essential to the 
purpose of the lease and when the 
lessee contracted for them he did so 

‘in accordance with a contract’ with 

the lessors whose interest in the prop- 

erty was then subject to the mechanics’ 
and materialmen’s liens.” 


Justice Terrell, in writing the opinion for 
the majority decision, quoted, with ap- 
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Members of the Governor’s Advisory Committee on Criminal Justice 
met in the Capitol in Tallahassee on March 14 to frame recommenda- 
tions for legislation. Seated, left to right. are J. C. Adkins, Jr.. of 
Gainesville: Wilson McGee of Miami Beach, who attended the 
meeting as a representative of Mayor Lee Powell: William A. 
Hallowes, 3rd, of Jacksonville: Reeves Bowen of Tallahassee, Assist- 
ant Attorney General: and Rep. Richard Mitchell of Tallahassee. 
Standing, left to right, are Sterling Hall of Bradenton: J. Ralph Davis 
of Orlando; James M. “Red” McEwen of Tampa, Chairman of the 
Criminal Law and Procedure Committee of The Florida Bar: Tom 
Leonard of Milton: and Joe Eaton of Miami. 


proval, from the Weed case. He also 
quoted, with approval, the Lehigh Struc- 
tural Steel case, which was practically in 
opposition to the Weed decision. There 
was no evidence of any notices having 
been sent as required by the Florida Stat- 
utes and yet the majority opinion found a 
basis of implying that the landlord was 
liable in this statement which I quote from 
the opinion: 

“No court should invoke what may be 
termed the process of judicial alchemy 
to transmute the bread and raiment of 
the laborer and materialman into stones 
and by the same token transform it into 
gold for the lessors.” 

Justice Terrell’s opinion was concurred 
in by Mr. Justice Thomas, Mr. Justice Hob- 
son, and by Floyd, Associate Justice. Chief 
Justice Drew, Mr. Justice Thornal and Mr. 
Justice Sebring dissented, and Chief Justice 
Drew wrote a dissenting opinion. I can 
make no clearer comment about that de- 
cision than that expressed by the Chief 
Justice in his dissenting opinion, wherein 
he said: 

“The majority urges that the concepts 

of natural justice and equity require 

that the liens involved herein be ex- 
tended to the interest of the lessors be- 
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cause the labor and material of the 
lienors was incorporated in the building 
which now belongs to the lessors and 
amounts to an unjust enrichment of 
them. The answer to this contention 
is that the situation in which these 
lienors find themselves is of their own 
making. They knew they were not 
dealing with the owner of the fee. A 
simple examination of the records 
would have advised them that the lease 
contained no provision requiring the 
lessee to construct the building then 
under construction or any building. It 
cannot be said that the lienors were in 
any way misled by the owners of the 
fee but, on the contrary, the lower 
court expressly found, and appellants 
admit, that there was no such misrep- 
resentation or fraud.” 

Then the Chief Justice quoted, with ap- 
proval, from a former opinion of the Sup- 
reme Court of Florida as follows: 

“ ‘Justice’, as the term is understood and 

applied in the courts to the transaction 

of business among men, is governed by 
rules of conduct and legal procedure 
to which those who seek it must con- 
form to the end that the elements of 
which it consists in the particular case 
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may be clearly stated, and not left to 


brilliant generalities which at any 

material point in the controversy may 

be as elusive as the iridescence of an 
autumn sunset.” 

After such a clear comment by three of 
the regular members of the Supreme Court 
of Florida, I hope it will not seem pre- 
sumptuous on my part to add my criticism 
to the majority opinion. If we are to be- 
come a government of men rather than a 
government by law, and must gamble upon 
the fluctuations of the philosophy of the 
particular members of the court from time 
to time, rather than to rely upon the doc- 
trines of stare decisis and fundamental con- 
cepts of law, then the plight of the lawyer 
is indeed serious. 

The stability of our laws affects the in- 
stitutions of this state and many non-resi- 
dent institutions which are lending money 
in this state, and a lawyer must assume a 
terrific responsibility in the representation 
ot these institutions. Can we, as attorneys, 
carry out the duty imposed upon us, when 
we must gamble with such split-hair de- 
cisions? 

It is difficult to compose in my mind the 
theory of this case with the opinion of the 
same court in the case of Greenblatt v. 
Golden, 88 So. 2d 141 (May 23, 1956).* This 
was an opinion rendered on behalf of the 
entire court by Mr. Justice Roberts, who 
did not participate in the Anderson decision 
abovementioned. The two opinions were 
filed on the same day. In the Greenblatt 
case the court was called upon to construe 
$84.05 (11), Florida Statutes 1955, which Act 
provided for surety bonds or alternative 
method of payment for performance under 
a contract for the protection of owner, 
Isborer, lienor, sub-contractor and contrac- 
tor. In general, that Act provided where a 
direct contract calls for the expenditure of 
$3,000.00 or more the owner may require, 
4In this case the Supreme Court granted a rehear- 
ing and on rehearing granted, by an opinion 
rendered on April 10, 1597 reaffimed its first 
opinion, The opinion was rewritten in certain 
particulars, but the fundamental rule was ad- 
hered to and the Court reiterated that the 
portion of Section 84.05 (11) (A) subjecting the 
owner of property to full and complete liability 
for the amount of all outstanding liens for labor, 
service and material furnished on the improve- 


ment where it failed to call for bond of $3,000, 
was unconstitutional. 
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and the contractor shall furnish, a bond for 
the protection of all parties concerned; 
provided that, if the bond was not furn- 
ished, the owner could not pay more than 
80% of the contract price until the con- 
tract had been fully performed, and the 
contractor had furnished the owner with 
a statement, under oath, showing payment 
of all bills, then it provided: 

“if for any reason the owner fails to 
comply with the requirements of this 
section, he shall be liable for, and the 
property improved shall be subject to, 
a lien in the full amount of any and 
all outstanding bills for labor, services 
or materials furnished for such im- 
provements, regardless of the time ele- 
ments set forth in this chapter.” 
In the body of the opinion the court said: 
“Accordingly, we hold that that por- 
tion of Section 84.05(11) (a) providing 
that ‘if for any reason the owner fails 
to comply with the requirements of this 
section, he shall be liable for, and the 
property improved shall be subject to, 
a lien in the full amount of any and all 
outstanding bills for labor, services or 
materials furnished for such improve- 
ments regardless of the time elements 
set forth in this chapter’ is void and of 
no effect.” 

Previously in that opinion the court said 
that where the statute makes the owner 
personally liable to the sub-contractors and 
the materialmen, and provides for the en- 
forcement of their liens against the prem- 
ises, regardless of the time element set 
forth in the mechanics’ lien law, that that 
provided a harsh and oppressive penalty 
and was unreasonable interference with the 
private rights of the owner. It is “the mere 
arbitrary exercise of the powers of govern- 
ment, unauthorized by the established prin- 
ciples of private right, and not having the 
sanction of natural justice and, as such, it 
is not, as it cannot be, ‘The Law of The 
Land’.” 

Now we have two decisions rendered on 
the same subject by the same court adopt- 
ing, fundamentally, different concepts of 
justice. In the Greenblatt case the court 
has said that even the Legislature does not 
have the right to impose such a liability 
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Judicial Council members C. J. Simonin of Palm 
Beach, left, and Walter Caldwell of Auburndale were 
among the lay members of the Council who partici- 
pated in a recent study of Florida’s judicial salary 
Caldwell was appointed to the Council 


structure. 
in December by Governor Collins. 


upon an owner; whereas, in the Anderson 
case the majority opinion of the court held 
that where natural justice so demands, the 
court will imply contract and fix liability 
upon the owner. 

I am now advised that, even though the 
petition for rehearing was denied in the 
Greenblatt case, there has been a new re- 
hearing granted. 

I trust that any of the remarks which I 
kave been called upon to make herein will 
not be construed by members of the Bar 
as being critical of the Supreme Court of 
Fiorida. I have the highest respect for each 
and every member of that Court and the 
fact that the members of the Court, them- 
sclves, sometimes dissent from the opinions 
of the others, makes for a very strong and 
virile court. We are dealing in Florida 
with a transition period, and the Supreme 
Court of Florida has been called upon to 
settle new and somewhat amazing problems. 
I am merely emphasizing these apparent 
conflicts which appear in the foregoing 
opinions, and to emphasize the acute and 
iunmediate necessity for all of us, members 
of the Bench and Bar as a whole, to “stop, 
look and listen” to the end that our con- 
fusion will not have a detrimental effect 
upon the business and economical interests 
in our state. 


Contracts 


Quite recently, the Supreme Court of 
Florida rendered several opinions in which 
it appeared that the fundamental right of 
contracts would be strictly upheld, and 
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that from these opinions the public would 
have a little more assurance of the sanctity 
of the right of contract. 

The first of these cases was the case of 
jobn A. Vann v. Accounts Supervision 
Company, a corporation d/b/a Time Loan 
Company, Opinion filed June 29, 1956, Case 
No. 27,433.° This case actually involved a 
plea of usury as a defense to the foreclosure 
of a chattel mortgage. There was the con- 
tention that certain violations of the Usury 
Law had taken place and the Court, in its 
cpinion, refused to allow that contention, 
stating: 

“if unlawful demands, charges, or ex- 
actions dehors the face of the mort- 
gage itself have been perpetrated under 
guise of a contrary construction of the 
mortgage by the lender in violation of 
section 13 of the statute, so as to rend- 
er void the obligation under that sec- 
tion, such invalidity must be set up as 
an affirmative defense in an answer, 
and duly established by proofs, in order 
to avail defendant.” 

It was further pointed out that one of 
the defenses to the foreclosure suit was 
that the note and mortgage had been exe- 
cuted in blank. The Court said, as to de- 
fense number one above, that it appeared 
that Mrs. Vann signed the note and mort- 
gage after they were filled in and the state- 
ment of indebtedness was given to her. In 
these circumstances and in the absence of 


5The fundamental principles of this case were 
readopted by the Court in the Shaffran v. Holi- 
ness case, supra. 
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an express statutory provision that non- 
compliance in this respect will invalidate 
the contract or loan it must be held that the 
failure of the plaintiff to comply with this 
requirement of the statute would not make 
the note and mortgage void and unforcible. 
While this case simply involved a usury 
defense, it did establish that there is a very 
strict rule of proof required when some- 
one seeks to avoid the effect of a written 
instrument signed by them. 

About the same time, on June 20, 1956, 
the court rendered an opinion in All Florida 
Surety Company v. Ralph H. Coker, d/b/a 
Coker Plumbing, Opinion filed June 20, 
1956, Case No. 27,414. This case involved 
the construction of a contract given by the 
Orange State Oil Company for the con- 
struction of a filling station. The liability 
of the surety on the bond was involved. 
As a matter of a right to rescind the con- 
tract, it was claimed that the contract had 
been signed based upon false representa- 
tions made to the parties by the agent of 
the surety company. It was claimed that 
the parties had neglected to read the con- 
tract when presented for signatures. The 
Master in the lower court had found that 
these parties had failed to read the contract 
and that they had a right to rely on the 
agent’s statements. The Chancellor sus- 
tained that conclusion and voided the con- 
tract. The surety company appealed and 
the Supreme Court reversed the decree. 
The Court pointed out: 


“One who signs or accepts a written 
instrument wthout reading it with care 
is likely to be surprised and grieved at 
its contents later on. In most cases he 
has been held bound in accordance 
with its written terms.” 


The Court further quoted, with approval: 
“A party to a written contract cannot 
defend against its enforcement on the 
ground that he signed it without read- 
ing it, unless he avers facts showing 
circumstances which prevented 
reading the paper or was induced by 
the statements of the other parties to 
desist from reading it.” 

And further quoted, with approval, this 

statement: 
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“ 


. . equity will not grant relief where 
the mistake complained of resulted from 
the want of care or that degree of care 
and diligence which could be exercised 
by persons of reasonable prudence 
under the same circumstances.” 

There are many other interesting and im- 
portant cases which have been recently de- 
cided by the Supreme Court of Florida in- 
volving questions of real property litigation 
which I have referred to in my general 
outline, but will not be analyzed in detail 
here. They are cases indicative of the gen- 
eral patterns abovementioned. 

It is sufficient to say, in conclusion on this 
point, that we, as attorneys, must commend 
the effort made by some of the members 
of the court, if not the majority at all times, 
to recognize the sanctity of contract and 
uphold the results of those contracts, 
where they have been entered into without 
misrepresentation or fraud or where they 
do not actually violate any of our statutory 
restrictions. There are, of course, extreme 
cases where there is bound to be a tendency 
to relieve parties from their contracts and 
where the courts unintentionally make a 
contract which never actually existed. Of 
course, no one can question the fair motives 
behind those opinions, but over a period 
of time it would seem to me to be the 
better practice to uphold the written con- 
tract and to give re-birth not only to the 
letter, but to the spirit of the Statute of 
Frauds. 

There are certain phases of real property 
litigation about which there can be no 
certainty of rules, and I will summarize 
some of these briefly. 

After a suit is filed, either at law or in 
equity, the parties are permitted to take 
depositions by way of discovery, and these 
depositions of the parties may be used in 
evidence. I am sure all practicing attorneys 
are familiar with the general application of 
the deposition rule. However, we have been 
confronted with problems which arise be- 
cause of the death of one of the parties 
whose deposition has been taken, but where 
the deposition has not been introduced into 
the record prior to the death of the party. 
In many cases where the plaintiff takes the 
deposition of a defendant, which may be 
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a very short time after suit is filed, the at- 
torney for the defendant does not have 
an opportunity to fully prepare his defense. 
The attorney may attend the taking of the 
deposition with his client, and simply be 
satisfied with having his client answer only 
inquiries made by plaintiff's counsel; on 
the other hand, he may not have the data 
compiled so that he, in turn, by cross- 
examination or otherwise, could put on his 
sole defense. 

The question now arises as to whether 
or not that attorney is taking a chance to 
the detriment of his client in the event his 
client should die before he can be called 
back to testify in his own behalf. Such an 
occasion has arisen in a trial in the Circuit 
Court of Dade County, Florida, and that 
court permitted the deposition of the de- 
fendant to be read in evidence before the 
jury over the objection of the defendant's 
administrator, who had invoked the Dead 
Man’s Statute, Chapter 90.05, Florida Stat- 
utes. A judgment resulted in favor of the 
plaintiff because the defendant’s version of 
the transaction was never produced and 
could not have been produced because of 
the death of the defendant prior to the trial. 
This was appealed and that issue was square- 
ly raised. However, the court reversed the 
decree of the lower court on other grounds. 

Attorneys handling conflicting title mat- 
ters in court would better protect them- 
selves and their clients if they would estab- 
lish their testimony by deposition or by 
taking testimony in re perpetuum. The 
Supreme Court of Florida has never actual- 
ly ruled that the discovery deposition of 
one of the parties could actually be intro- 
duced in evidence at the time of the trial, if 
the trial took place after the death of that 
party; but that question is still open. 

There are many cases involving the con- 
demnation of property by municipalities 
where the owners claim a right to the re- 
zoning of the property for a more adapt- 
able use. The question arises as to whether, 
in the condemnation action, the expert wit- 
nesses will be limited in their valuation and 
consideration of the zoning as it now exists, 
or may they take into consideration and 
submit to the jury their opinion as to what 
the property would be worth without that 
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restrictive and perhaps unwarranted and 
oppressive zoning restriction. As a prac- 
tical example, there are cases pending in 
Dade County, Florida, where the municipal 
restrictions limit the use of the property 
either for residential purposes or some high- 
ly restricted commercial use. These zoning 
restrictions do not represent the present 
demand for the use of the property. How- 
ever, the municipalities maintain an attitude 
of refusing to change those restrictions and 
condemn property so restricted for public 
purposes, and a resultant use which would 
bear no reasonable relationship to the zoning 
under which the property is then restricted. 
We have had several cases in Dade County, 
Florida, where property owners have peti- 
tioned their Zoning Boards and then their 
City Commissions for a change of zoning 
and have been denied any change. These 
parties have then filed suits in equity to 
have the zoning declared unconstitutional. 
Thereafter, the municipality has instituted 
condemnation proceedings on the property 
in question. 

In one instance, the case of City of Miami 
Beach v. First Trust Company, 45 So. 2d 
681, involving what was commonly known 
as the Firestone Estate, Miami Beach, Flor- 
ida, the Supreme Court of Florida upheld 
an injunction prohibiting the prosecution 
of the condemnation action until the zoning 
suit was determined. 

In a more recent case, City of Miami 
Beach v. Hogan, 63 So. 2d 493, the Supreme 
Court refused to authorize such an injunc- 
tion because the condemnation action had 
actually been instituted before any suit had 
been filed in equity to test the constitution- 
ality of the zoning, although it was admitted 
that the property owners had been attempt- 
ing to change their zoning for some time 
through the administrative remedy before 
the City Council. The matter is still un- 
determined, but will no doubt be up be- 
fore the Supreme Court within a short 
time on some new litigation. 

This new litigation involves an attempt 
by the City of Miami Beach to condemn 
property for parking purposes. The owners 
of the property have been attempting to 
clarify the zoning so as to permit the use 
of the property for a multiple parking gar- 
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age with stores. The parking garage was 
permitted, but no stores in that zone area. 
The owners contend that that was unreas- 
onable and oppressive. The Chancellor be- 
fore whom the zoning equity action was 
pending refused to stay the condemnation 
action, but the Judge before whom the 
condemnation trial was held refused to per- 
mit the expert witnesses to testify about 
the real value of the property if the prop- 
erty could have been rezoned for the pur- 
poses intended; that is to say, for the use 
of stores in conjunction with the parking 
garage. Everyone admitted that the value 
would have been very much increased. The 
case was submitted to the jury, but testi- 
mony limited as to the value of the prop- 
erty with the restricted zoning until the 
condemnation was completed, and title was 
acquired by the City of Miami Beach. 

Thereafter, the City of Miami Beach 
sought to dismiss the pending zoning action, 
but the Chancellor refused to dismiss that 
action, holding that they would continue 
said action and, if he found that the zoning 
was arbitrary and unreasonable, reserved 
jurisdiction to add to the judgment awarded 
in the condemnation proceedings the ex- 
cessive value which the property would 
have been worth had the zoning been 
changed at the time of the jury’s award. 
The style of this case now pending in the 
Eleventh Judicial Circuit of Florida, in and 
for Dade County, is City of Miami Beach 
v. Rott, At Law Case No. 34123.° 

This problem indeed presents a_ real 
question. 

The Committee arranging this meeting 
has suggested that I might comment upon 


6On appeal the Supreme Court of Florida unheld 
the condemnation award but at the same time, 
on the petition for certiorari from the equitable 
ection mentioned, denied the certiorari petition 
filed by the City of Miami Beach, leaving the 
matter with the Chancellor for further disposi- 
tion, but containing a reference in the written 
opinion that in view of the affirmance of the 
condemnation award the Chancellor should take 
that into consideration in determining the equi- 
ties, that is to say, whether there was anything 
mere for the Circuit Court sitting in chancery 
to do. The Court commented upon the fact that 
there had been an effort to change the zoning at 
or about the time the City of Miami Beach 
instituted the eminent domain proceedings, but 
they intimated in the opinion that it was not 
timely. Both of these opinions are now pending 
on petition for rehearing and up to this date, 
April 12, have not been disposed of. 
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another phase of condemnation or eminent 
domain proceedings involving air rights, 
glide angles and similar problems affecting 
areas surrounding airports. 

In the Greater Miami Area the United 
States Air Force, through the Secretary of 
War, has already started negotiations for 
the acquisition of certain air easement rights 
surrounding the jet bomber base at Home- 
stead, Florida. No doubt eminent domain 
proceedings will be instituted to perfect 
some of those easements. 

It has been difficult to obtain any official 
information since those suits have been 
filed, but, generally speaking, the United 
States Government is seeking to acquire 
two types of rights: 

(a) The Glide Angle Easement Rights 
at both ends of the already established and 
government owned air strips. 

The effect of this easement will be to 
prevent the owner of the property from 
using his property for the construction of 
buildings or any type of structure above a 
certain graduated height. Beginning at a 
certain stated distance from the end of the 
air strip, the permissive height of the build- 
ings would be increased one foot for ap- 
proximately every 50 feet of distance. For 
example, 500 feet from the end of the air 
strip a private owner would be restricted 
to building a building or any structure 
higher than 10 feet. These are only esti- 
mated figures, and not official. 

The side or lateral easements, which have 
been named transcendental, would extend 
1500 feet approximately from the sides of 
the air strip. Of course, each case would 
affect the surrounding privately owned 
property in relation to the extent of the 
Government-owned land to the front or to 
the sides. The purpose is evident because, 
in modern aviation, the instrument take-off 
and landings become commonplace. 

(b) The other type of taking under 
these condemnations would cover compen- 
sation to the owners for their other damage 
due to noise and even danger from falling 
aircraft or for any fuel or spray which 
might do damage to the use of the property, 
o1 to the growing of crops, or render the 
use of the property hazardous or unsuit- 
able. 
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Circuit Judge L. L. Parks of Tampa, Florida's senior 
circuit judge in years of service, makes a point to 
Circuit Judge Charles A. Luckie of Jacksonville. at 
tight. at a recent meeting of the Judicial Council to 
consider the question of the judicial salary structure. 


The law on this subject is still in the 
formative stage. In a volume published by 
Little Brown & Company, 1954 Edition, 
styled American Law Property, Vol. 6-A, 
paragraph 284, the authors of that work 
have discussed these air rights and ease- 
ments generally. In a District Court case 
from New Jersey, United States v. 29.40 
Acres of Land in the Town of Livingston, 
Essex County, New Jersey, 131 Fed. Supp. 
84, the Court recognized these types of ease- 
ments and recognized the right of the 
private owner of property to receive com- 
pensation. 

In another case, United States v. 4.43 
Acres of Land, more or less, situated in 
Terrant County, State of Texas, 137 Fed. 
Supp. 567, the District Court in Texas also 
recognized that there were certain rights 
of general compensation due the surround- 
ing owners of property. Of course, the 
difficulty of ascertaining the correct meas- 
ure of damages is immediately apparent. 

I have made investigation through the 
United States District Attorney’s Office at 
Miami as to whether there is any pending 
case anywhere in the United States where 
a court has ruled upon the measure of dam- 
ages to be applied in such a case. I have 
been advised that there is a case which has 
just recently been tried in Oklahoma, which 
touches upon the subject of damage to 
surrounding property through air base 
operation. These cases, however, did not 
turn on the question of damages in eminent 
demain proceedings. 
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The United States District Attorney, 
B. Hayden Crawford of Tulsa, Oklahoma, 
has advised me that all of these cases were 
submitted to the jury on the question of 
whether jet noises constituted a nuisance 
and thus the basis for personal and prop- 
erty damages. That is the same theory that 
was adopted in the Texas decision. 

Attorneys in the trial of any eminent 
demain proceedings involving air easements 
have very little precedent. I think it is 
safe to say that the courts are uniform in 
holding that it is a matter of fact for a 
jury to determine whether there is a dam- 
age. When the United States or any other 
official body condemns an easement for that 
purpose, they are recognizing that there is 
a consequential damage. The difficulty 
will arise when we try to measure that 
damage. We can only look forward to a 
few experimental trials before those rules 
become settled. 


Conclusion 


It is, of course, impossible to cover every 
phase of real property litigation, and as a 
whole I have tried to point out either ex- 
ceptions or slight variations from the gen- 
eral rule. Any comments I have made have 
not been intended to be critical of the Court 
or any of the members of the Supreme 
Court of Florida. I have simply tried to 
point out that there are strong differences 
in the philosophy of some of the members 
of the Court, some holding for a strict 
construction of the laws of contracts and 
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others holding for a very liberal construc- 
tion and for the most liberal use of equit- 


able intervention. This difference comes 
well within their power and discretion as 
Supreme Court Justices, but it behooves 
every lawyer in Florida to carefully con- 
sider these two trends in formulating plans 
for litigation. 

I find the same trend in the Federal 
Court decisions on this question of condem- 
nation of air easements. Some of the cases 
in the Federal Court seem to have permit- 
ted evidence not only as to the value of the 
rights taken, but also of the considered 


consequential damage to the property taken 
and its ultimate use value because of the 
tortious damage which will probably be in- 
flicted through the fear of the occupants 
of the land or the damage by noise in- 
volved in the landing and take-offs of jet 
airplanes. 

The other decisions, perhaps in the major- 
ity, hold that the second phase cannot be 
included in the award for compensation in 
the eminent domain proceedings, leaving 
those occupants or surrounding property 
owners to their separate action for tort 
claims under the Federal Act. 


Real Property Litigation Outlined 


I. THE SCOPE OF DISCUSSION 
A. The limited definition of “real actions” 
discussed generally. 
75 CJS 615 
B. The Florida Law and Interpretation 
1. Specific statutes and court rules 
a. Florida Rules of Civil Proce- 
dure: 2.11 
. Construction under 
decree statutes 
Central Florida Oil Company v. 
Blue Flame, Inc., 87 So 2d 812 
3. Construction by court in equity 
cases not dependent upon specific 
statutory authority 
6701 Realty, Inc. v. Deauville En- 
terprises, et al., 84 So 2d 325 
4. Statutory Procedure. 
a. Ejectment 
Chapter 70 FSA abolishes common 
law ejectment and both questions 
of title and right of possession are 
tried. 
Typical case: Crowder v. Miami 
Beach First National Bank, 50 So 
2d 174 
Alford v. Sinclair, 55 So 2d 727 
McKinnon, et al. v.. Commerford, 
July 6, 1956, Case No. 27,452 
Case No. 27,452 
Title and possessory rights depend 
upon strength of plantiff’s claim, 
and not on weakness of adversary 


N 


declaratory 
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Typical case: Drawdy Investment 
Co. v. Leonard, 29 So 2d 198, 158 
Fla 444 

b. Forcible entry and unlawful de- 
tainer, Chapter 82, FSA, also 
statutory and applies: 

1. Where another enters in any 
case where entry is not given 
by law 

2. Where another enters with 
strong hand or multitude of 
people even in case where entry 
is given by law 

3. Where another who has enter- 
ed lawfully and peaceably holds 
over after the expiration of has 
right and against the consent of 
the party entitled to possession 
Typical case: Perry Naval 
Stores Co. v. Griffin, 57 Fla 133, 
49 So 554 
For typical modern construc- 
tion, see Florida Athletic & 
Health Club v. Royce, 160 Fla. 
27, 33 So 2d 322 
For relief by equitable inter- 
vention, see Kennedy v. De- 
Long, 156 Fla. 15, 24 So 2d 703 

c. Landlord and tenant statutory 
procedure for recovery of pos- 
session, Chapter 83 FSA 
1. Equitable relief from statu- 

tory proceeding 
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Typical case: Nevins Drug No. 27,399 
Co. v. Bunch, 63 So 2d 329 6. Claim of title under doctrines of 
Kanter v. Safron, 82 So 2d trust 


508 

d. Statutory proceedings under the 
Police Power 
Section 704.01, FSA, giving 
landlocked owner easement 
over adjoining property to pub- 
lic roads unconstitutional. 
South Dade Farms, Inc. v. B. & 
L. Farms Co., 62 So 2d 350 
Zoning set-backs are invalid 
where effect of same will not 
apply equally on property simi- 
larly situated, unless property 
is condemned 
Mayer v. Dade County, 82 So 


David S. Hendrick, Ill, v. D. H. 
Redfearn, et al., July 13, 1956, Case 
No. 27,475 


lll. GENERAL DISCUSSION OF REAL 


ACTIONS BY ONE CLAIMING 


OWNERSHIP, COMMONLY CALL- 


ED A POSSESSORY TYPE OF 
ACTION 


. Detailed discussion of ejectment 
. Detailed discussion of forcible entry 


and unlawful detainer 


. Detailed discussion of statutory repos- 


sessions under landlord and tenant 


. Possessory type of actions incidental 


to ascertainment of other proprietary 
2d 513 rights 
See the case of 6701 Realty, Inc., v. 
settlements 


Bredin v. Bredin, July 13, 1956, 
Case No. 27,476 


Deauville Enterprises, et al., 84 So 2d 
325 


. Bill to remove cloud from title 


Il. PROBLEMS TO BE CONSIDERED BY 
ATTORNEY AS TO BASIC TITLE 
BEFORE UNDERTAKING REAL 
ESTATE LITIGATION 
A. Derivation of title from sovereign 
power 

B. Patents and land grants from the 
United States 

C. Sovereign land of the State of Florida 


Tax lien clouds: Thompson v. City 
of Key West, 82 So 2d 749 
Bill to quiet title 

. Declaratory decree actions 
Central Florida Oil Company v. Blue 
Flame, Inc., 87 So 2d 812 

. Detailed discussion of suits to declare 
and enforce trust 
See Hodges v. Logan, 82 So 2d 885 


See Jefferson Realty Company uv. 
Board of Commissioners, 23 So 2d 274, 


Beke v. Estate of Frank Molnar, 82 So 
2d 595 


for discussion of sovereign lands I. Litigation pertaining to partnership, 
Charles R. Pierce, et al. v. Fuller corporation or business trusts—largely 
Warren, Governor, 47 So 2d 857, for equitable—in which some possessory 
analysis of titles passing from the relief may be sought 

United States to the State of Florida Lieberbaum v. Levine, 54 So 2d 159 
and, in turn, to individuals J. Acquisition of title through the fore- 


D. Analysis of title of client 


1. Direct deeds and conveyances from 
sovereign power 

2. Claim of title under deffective 
deeds or contracts 

3. Adverse possession 

4. Tax Titles 
Wells, et al. v. Thomas, et al., 
April 18, 1956, Case No. 27,207 

5. Claim of title through descent dis- 
tribution or by operation of law 
In Re: Estate of Samuel McCol- 
lum, deceased, June 13, 1956, Case 
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closure of: 

1. Mortgage 
State ex rel. Maule Industries, Inc. 
v. George E. Holt, et al., (now 
pending in Supreme Court of Flor- 
ida) 
Speier v. Monnah Park Block Co., 
84 So 2d 697 (Usury) 
Recent Construction: St. Martin v. 
McGee, 82 So 2d 736 

2. Mechanics’ liens, judgments or ex- 
ecutions 
Anderson v. Sokolik, 88 So 2d 511 
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(99 year lease) 

Greenblatt v. Golden, 88 So 2d 
191 (bond for liens, now on re- 
hearing) 


K. Acquisition of title through forced 


A 


B. 


sale under summary proceedings in 
aid of execution or creditors’ bills 
1. Homestead exemption 
Sherbill, et ux v. Miller Manufac- 
turing Company, Inc., et al., July 
27, 1956, Case No. 27,525 
LITIGATION FOR’ ESTABLISH- 
MENT OF RIGHTS TO POSSES- 
SION AND TITLE 


. Specific performance 


Clements v. Leonard, 70 So 2d 840 
(enforcement by vendor) 

Adams v. Stoffer, 69 So 2d 884 (en- 
forcement by vendee or purchaser) 
Actions for rescission and cancella- 
tion of deeds or contracts and inci- 
dental possessory rights 

See Beverly Beach Properties v. Nel- 
son, 68 So 2d 604 


V. COLLATERAL REAL ESTATE LIT- 


IGATION 


AFFECTING EITHER 


TITLE OR USE OF PROPERTY 


A. 
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Zoning litigation 
City of Miami Beach v. Hogan, 63 So 
2d 493 (condemnation by City pend- 
ing action to change zoning) 
Sharrow v. City of Dania, 83 So 2d 
274 
1. Right to intervene 
Wags Transportation System, Inc. 
v. City of Miami Beach, July 3, 
1956, Case No. 27,438 
City of Coral Gables v. Austin 
(now pending in Supreme Court 
of Florida) 
The effect of deed restrictions or cov- 
enants running with the land 
Segal v. City of Miami Beach, 63 So 
2d 496 
Building restrictions or other munici- 
pal or governmental restrictions cov- 
ered under the various codes 
Wahrendorff, et al. v. Moore, et al. 
(now pending in Supreme Court of 
Florida) 


- Questions of right of reverters or 
right of re-entry for condition 
broken 


VI. 


Cook v. Adams, July 25, 1956, Case 
No. 27,519 

Biltmore Village, Inc. v. Royal Bilt- 
more Village, Inc. v. Rotolante, 71 So 
2d 727 


Drainage subterranean water 
rights 
Kock v. Wick, et al., April 25, 1956, 
Case No. 27,232 
COLLATERAL INCIDENTS TO 
OWNERSHIP 


A. Riparian rights 


VII. 


A. 


Duval Engineering Contracting 
Company v. Louis M. Sales, 77 So 2d 
431—Opinion December 3, 1954 

U. S. v. 11.48 acres of land, 212 F 2d 
853 

Trustee of Internal Improvement Fund 
of the State of Florida v. E. N. 
Claughton, et al., 86 So 2d 775 


. Oil, gas and mineral leases 
. Statutory or contractual easements 


Marion County v. Gary, et al., July 
13, 1956, Case No. 27,474 

See, also, Howard S. Pocock, et al. v. 
Town of Medley, et al., August 8, 
1956, Case No. 27,553 


PROCEDURAL PROBLEMS UN- 
DER RECENT DECISIONS 

Dead Man’s Statute 

Jensen v. Lance, July 11, 1956, Case 
No. 27,462 

Use of preliminary depositions and 
discovery as affected by the dead 
man’s statute 

U. S. v. 29.40 acres of land in Town 
of Livingston, Essex Co. N. J., 131 
F. Supp. 84, which holds the Army 
has authority to appropriate rights 
less than the fee in lands for military 
purposes. 

In Eminent Domain, Key No. 85, we 
find the case of U. S. v. 4.43 acres of 
land, more or less, situate in Terrant 
County, State of Texas, 137 F. Supp. 
567, which holds that frequent flights 
of aircraft over property at low alti- 
tudes may, under some circumstances, 
constitute a taking of the property by 
the Government for public use, for 
which land owner is entitled to just 
compensation. However, in Califor- 
nia, in the case of Bartholomae Corpo- 
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ration v. U.S. 135 F. Supp. 651, it was 
held that where ranch buildings were 
located 150 miles from the atomic 
proving grounds and were repeatedly 
damaged by atomic detonations such 
damage was not a “taking for public 
use” for which compensation would 
be payable under the Fifth Amend- 
ment to the U. S. Constitution. 

Boyd v. U. S., 222 F. 2d 493. 


Gwathmey v. United States, U.S. Ct. 
of Appeals, Fifth Circuit, 215 F. 2d 
148, Scope of expert witnesses. 

See also American Law of Property 
published by Little, Brown & Co., 
1954 Edition, Vol. 6a, par. 284. 

See Guith v. Consumers, 36 F. Supp. 

See also 12 Air Law Review 36, pub- 
lished in 1931 


Supplemental Index 


PROBLEMS ARISING UNDER PIERCE 
V. WARREN, 47 So. 2d 857, under Federal 
and State Government Claims: 

1. Pending bill in Congress introduced by 
Dante Fascell to confirm title to some 
30 islands and other parcels in Monroe 
County assumed to be owned by the 
State of Florida under swamp and over- 
flow act, but now determined under 
Pierce v. Warren that Florida never had 
title. 

2. Problems between State of Florida and 
U.S. Government with reference to 
public rights of way for road purposes; 
preserved under Federal Acts. 

(see memo or letter to Henry Pringle) 
3. The right of re-survey by the State 

where lands have not actually been phy- 

sically surveyed. 

Hardee, Governor v. Horton, 108 So. 189 
(1926) holds: 

“A complete title to unsurveyed public 
lands does not vest in the grantee until the 
lands conveyed have been identified by an 
authorized survey; and where unsurveyed 
lands are conveyed by description accord- 
ing to the rectangular method of describing 
lands, although the deed be a grant in 
praesenti, the title vests in the grantee upon 
delivery of the deed subject to the right and 
duty of the political authorities of the state 
to identify and separate by a survey the 
lands conveyed from the unsurveyed lands 
within which they are included.” 

Headnote 3: 

“In the purchase of swamp and over- 
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flowed lands that have not been surveyed 
the vendees take them with notice that the 
lands described are to be located by an 
authorized survey, and that all property in 
the state is acquired and held subject to the 
due exercise by the state of its police 
power.” 

Headnote 4: 

“Exact location of unsurveyed lands in- 
tended to be conveyed may be ascertained 
by authorized survey, and, if lands so lo- 
cated are not all in fact where purchasers 
supposed they would be, no harm is done.” 
Headnote 8: 

“Admission of Florida into Union by Act 
of Congress, March 3, 1845, did not affect 
proprietary rights of United States in lands 
within state which had been ceded to Unit- 
ed States by Spain by treaty of February 
22, 1819, where such lands did not consti- 
tute beds or shores of navigable waters of 
state, or tidelands.” 

This rule was followed in the case of 
Hall v. Florida State Drainage Land Co., 
113 So. 676. 

See also 
il CJS — Boundaries — Par. 24, P. 569. 

The Circuit Court of Appeals, 5th Circuit, 
in the case of Paradise Prairie Land Co. v. 
United States, 212 F. 2d 170, 
reversed the United States District Court, 
Southern District of Florida, in a condem- 
nation affecting lands in the Everglades 
National Park. 

The original projected map not based on 
actual survey showed that in some of the 
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sections there were actually 800 acres in- 
stead of 640; that the acreage had re- 
mained thus from 1912 to 1949 when the 
Trustees of the Internal Improvement Fund 
adopted officially the U. S. Government’s 
newly compiled base map showing the re- 
location of the lands into 640 acre sections, 
thus depriving the owners of the land of 
160 acres in each section. 

Then this surplus was all thrown into a 
hiatus. 

That court held that where there was an 
involuntary taking such as in this case, the 
appellants are entitled in the absence of 
actual survey of the grounds to have their 
lands measured by the map or plat accord- 
ing to which they were conveyed to them 
as that plat constructively becomes part of 
the conveyance. They said: 

“If the sections conveyed to appellants 
actually contained 800 acres on the 
ground—a fact not seriously disputed— 
the United States can not, years later, by 
merely preparing another map and having 
it adopted by the Trustees, arbitrarily 
deprive appellants of a substantial por- 
tion of their property without just com- 
pensation, which is what has here oc- 
curred.” 

The Court distinguished the Hardee v. 
Horton case, 90 Fla. 452, 108 So. 189. 

Many areas in Florida have not been ac- 
tually resurveyed on the land. Problems 
will then arise as to where the actual title 
will lie when resurveys are made. With 
newly developed tracts throughout Florida 
and the creation of subdivisions in remote 
areas of Florida, every title examiner should 
be wary of this point. 


RIPARIAN RIGHTS 
See recent decisions of Warwick J. Hayes 


and wife v. Bowman, January 4, 1957 — 
Special Division A—Case No. 27,984— 
Opinion by Justice Thornal. (1) 
COUNTY PROBLEMS 
County Zoning Ordinances 
Re Wabrendorff case in Supreme Court. 
See also Dade County, Appellant, v. 
Harris — October 12, 1956 — case 
number 27,707. (2) 
See also McLeod v. Carr—October 24, 
1956—Case No. 27,724, involving 
the same point but also involv- 
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ing the City of Panama City. 
(3) 

Irv Enterprises, Inc. and Pol- 
lack v. Atlantic Island Civic 
Association and the Dade Coun- 
ty Commission — October 24, 
1956—case number 27,733—cover- 
ing power of a County to con- 
vey property which was under 
an easement for public purposes. 
(4) 

County exemption for homesteads denied 
to parties in possession under a lease option, 
did not ripen into a contract. 

Gautier v. Lapof and wife—Dec. 12, 1956 
—case number 27,919 (5) 

Opinion of Attorney General February 
7, 1957, where homestead is vested in a 
trustee but property is occupied by three 
beneficiaries—may those beneficiaries claim 
homestead exemption? (6) 

Attorney General rules no. 

Opinion of Attorney General February 8, 
1957—057-37 covering status of property 
leased by County from Department of U.S. 
Army for operating a public recreational 
park. (7) 

Opinion of Attorney General February 7, 
1957—057-32—covering power of County to 
tax property on a military reservation and 
defining the effect of the creation of mili- 
tary reservations in this State (8) 

MUNICIPAL 

Case 27,875—Dec. 5, 1956 — Hartnett, May- 
or of Coral Gables v. Austin, number 27,875 
—wherein Supreme Court through Justice 
Thornal adopted new and novel principles 
of zoning. (Burdine’s) (9) 

City of Lakeland case—Blumberg v. Pette- 
way, City Treasurer, Collector of City of 
Lakeland, case number 27,853 — approving 
principles of ad valorem assessment by City 
of Lakeland. 

City of Miami v. Ganger—case 28,057 — 
Jan. 30, 1957 in which Supreme Court held 
that road repairs could not be charged to 
adjoining property owners. (11) 

INDIVIDUAL OF PERSONAL 
LITIGATION 

Specific performance and bill for declara- 
tory decree to impress a trust. 

Lefcourt v. Streit—case number 27,943 — 
Dec. 19, 1956: 


See also 
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Some months ago, Chief Justice Terrell and President Lazonby agreed to set up a 
special committee representing The Florida Bar and the Rules Committee of the 
Supreme Court of Florida in drafting the new Rules required by passage of Constitu- 
tional Amendment No. 1 last November. On April 17, the committee began a lengthy 
series of meetings in the Supreme Court Building for the purpose of working out the 
draft published in this issue of the Journal. Shown above at the first meeting are, 
standing, left to right. James R. Wilson of Daytona Beach, Paul E. Raymond of 
Daytona Beach, Perry Nichols of Miami, William M. Berson of Orlando, and John T. 
Wigginton of Tallahassee. Seated, left to right. are W. O. Mehrtens of Miami, Heskin 
A. Whittaker of Orlando, Mr. Justice E. Harris Drew of Tallahassee, Raymond E. 
Barnes of Orlando, and Neil C. McMullen of Tampa. 


Case turned on whether plaintiff, con- 
victed of perjury in another state, was dis- 
qualified as a witness in Florida. Court held 
that he was not. (12) 

Lopez v. Lopez—Nov. 7, 1956—case num- 
ber 27,816 in which the Supreme Court, 
through Justice O’Connell, held that in the 
event of death of husband who held prop- 
erty with wife in estate by entirety, wife 
could not successfully claim that husband’s 
estate was liable for payment of mortgages 
unpaid on estate by entirety. 

That is contrasting to the other rule that 
wife taking property in dower in name of 
husband at his death can demand that ac- 
counts be paid out of estate. (13) 

Specific Performance—Gates v. Thomp- 
son, case number 28,073—February 1, 1957 
—complaint under land contract where 
ownership was only partially vested in 
vendor. 

Court held complaint stated cause of ac- 
tion, reversed lower court of Broward 
County. (14) 

Jurisdiction of County Judge to fix at- 
torneys’ fees incurred on behalf of a distri- 
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butee of an estate where services solely 
benefit of the distributee and not the es- 
tate. Jurisdiction upheld. 

In re Estate of Gertrude Baxter, Dec. 14, 
1956 — case number 27,937. 

MECHANICS’ LIENS 

Southern Attractions, Inc. v. Grau—2 cases 
—Dec. 19, 1956—case number 27,957 and 
27,958. 

In this case complainant contended he 
was being employed by defendant to serve 
as promotion and advertising manager and 
he was also to have a salary and percentage 
of profits; contended he was entitled to a 
lien on the property of the defendant under 
Sec. 85.09 Fla. Statutes and entitled to use 
summary proceedings provided for in Chap- 
ter 86. 

Supreme Court held that apparently any 
employee, whether he renders services for 
improvement of the real or personal prop- 
erty, is entitled to a lien. 

This would give any employee a right to 
a lien even for managerial services for serv- 
ices which have been performed up to that 
time but not for damages for breach of the 
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contract for services not yet performed. 

The: Court did not say that they could 
use a declaratory decree for this future 
action, but held he could enforce his claim 
by summary proceeding under Sec. 86. 

The case should be heard on the law side 
of the court, not in equity. 

(This is a new and novel concept of 
mechanics’ or labor liens) (16) 

Also in a recent case the Supreme Court 
held that an artist who prepares murals on 
canvas to be secured to the wall of a cock- 
tail lounge even though never placed there, 
has a lien for services performed. (17) 


ENLARGED DOCTRINE OF PURPOSE 
OF DECLARATORY DECREE 
James v. Golson, case number 28,007 — 


Opinion filed January 16, 1957. 

In argument between landlord and tenant 
where tenant had a liquor license, lessee held 
over expiration of the lease and sold his 
liquor license to Joe Morris who had failed 
to pay the debts incurred for liquors. His 
license was then suspended. 

Morris conveyed the license to Tom Gol- 
son who paid the $5,000 due by Morris for 
liquors and Golson was accepted as a lessee 
by Emily James. 

Golson was continuing the business when 
the suit was brought. The complaint al- 
leges that Golson claimed a lien adverse to 
appellant on the liquor license for the 
amount he paid to satisfy Morris’ debts for 


liquor. 

Complainant prayed for a declaratory 
decree adjudicating the existence or non- 
existence of that lien. 

The lower court dismissed the suit on the 
ground that there was no justiciable con- 
troversy between the parties and that a suit 
for declaratory decree would not lie. 

Opinion by Justice Terrell. The court 
said that under our system of jurisprudence 
new conditions arose which authorized in- 
voking of statute, quoting 

Ready v. Safeway Rock Co., 24 So. 2d 
808, which is directly opposite from the 
conclusion reached by the court in this 
case. 

The court said that the declaratory decree 
statute may be expanded to cover a situa- 
tion like this, as follows: 

“The fact that a controversy had not 
matured may not always be essential. It 
may be employed to anticipate irreparable 
mischief to one’s business so the judgment 
appealed from must be, and is hereby, re- 
versed.” (18) 

Schuler v. Claughton—District Court — 
No. 7357—M—Civil—District Court con- 
strued deed from husband and wife on prop- 
erty owned by husband to husband and wife 
created an estate by entirety even though 
the words “estate by entirety” were not 
included in the deed, construing the Florida 
Statutes on this subject. 


Printing for Lawyers 


For 25 years Rose Printing Company has produced 
printing for Florida Lawyers. Our service is the 
best, our quality can’t be beat, our prices are right! 


Check your printing needs now. If your supply of 
stationery and forms is getting low, order from us. 


ROSE PRINTING COMPANY, INC. 


PHONE 2-0230 


BOX 549 ° 


TALLAHASSEE, FLORIDA 
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Sampling a fresh book of “non-fixable” traffic tickets are, 
left to right. W. W. Young, head of the General Extension 
Division of Florida’s department of community service and 


economic development, 


Gainesville; 


Robert L. Donigan, 


director of Northwestern University’s traffic institute: Harry 
A. Greenberg of Miami Beach, chairman of The Florida 
Bar's Traffic Courts and Safety Committee: and James P. 
Economos of Chicago, Illinois, director of the American 
Bar Association’s traffic court program. 


Traffic Court Conference Held 


PPROXIMATELY 50 judges, attor- 
Aus and law enforcement officials 
gathered at the University of Florida on 
April 15-17 for the Third Annual Florida 
Traffic Court Conference. 

Jointly sponsored by the General Exten- 
sion Division of Florida and The Florida 
Bar, the program was aimed at formulating 
legislative proposals to expedite traffic 
court work loads, discussing techniques for 
the gathering, preparation and presentation 
of evidence, and reviewing the court’s role 
in public safety education. 

The primary conference action came with 
its endorsement of an 18-point program rec- 
ommended by the American Bar Associa- 
tion to make the traffic court a more effec- 
tive force in promoting safety on the high- 
ways. James P. Economos, of Chicago, di- 
rector of the American Bar’s traffic court 
program, outlined the proposals as follows: 

1. Adopt a uniform traffic ticket and 

complaint system. 
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10. 


Establish rules of court for traffic 
cases, patterning them along lines 
suitable for statewide use. 

Separate traffic cases from all other 
court trials. 

Provide further separate sessions for 
juvenile violations. 

Require personal attendance in court 
for all persons charged with “moving” 
violations. 

Organize a traffic violations bureau to 
handle all parking, standing and non- 
moving violations. 

Arrange for the assignment of a traffic 
court prosecutor. 

Keep complete court books, dockets 
and records for statistical and public 
information purposes. 

Improve the appearance of the court- 
room to achieve dignity and impres- 
siveness. 

Participate in scheduled traffic court 
conferences. 
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11. Furnish information requested by the 
American Bar, and follow suggestions 
subsequently and based on the sup- 
plied information. 

12. Encourage in-service training for local 
traffic police. 


13. Revise court procedure to include a 
formal opening and closing, opening 
remarks on traffic safety, instruction 
on the rights of defendants, adminis- 
tration of oath to witnesses, visual 
materials to aid in explanation of cases, 
and explanation of the decision to the 
defendant. 


14. Create a traffic school to assist in the 
correction of violators. 


15. Obtain the defendant’s record of pre- 
vious convictions to be used after the 
finding of guilt to determine an ade- 
quate corrective penalty. 

16. Require prompt reporting of convic- 
tions of all violations called for by 
the driver’s license, and instruct all 
clerks to comply rigidly with this 
procedure. 

17. Arrange for immediate service of war- 
rants when persons fail to appear in 
response to a traffic ticket. 


18. Select proper court personnel with 
adequate training. 


Economos, who was featured conference 
consultant, also urged participants to work 
for increased judicial personnel in order to 
develop an effective court program to na- 
tion’s highway accident toll. 

“Traffic court judges must have an op- 
portunity to see the violators who are ap- 
prehended by traffic law enforcement,” he 
said, noting that at present only one-third 
of those charged with “moving” violations 
are brought to court. 

He said that while engineering could 
make highways and automobiles safer, and 


reduce accidents by up to ten percent each, 
an effective courtroom education program 
for offenders could effect a reduction of 
from 80 to 90 percent. 

“While there is a need for highway and 
vehicle improvement, there are greater op- 
portunities for greater reductions through 
improvement of the driver and pedestrian,” 
he said. “The traffic court should be used 
as a classroom.” 

Economos also recommended different 
treatment in court for three kinds of delin- 
quent drivers: 


(1) Those who cannot operate vehicles 
properly because of physical or 
mental defects should be barred 
from the highways. 


(2) Those who lack knowledge of road 
rules or skill in operation should be 
subjected to educational programs 
aimed at correcting these faults. 


(3) Those who simply refuse to obey 
traffic laws should receive the tradi- 
tional fines, jail sentences and li- 
cense revocations. He said most re- 
peaters fall into the last category. 
The three-day conference program cov- 
ered a wide range of technical and pro- 
cedural topics. After Economos delivered 
an opening address on the broad implica- 
tions of the growing traffic problem, a panel 
of experts outlined the need for uniformity 
in dealing with traffic cases with respect to 
legislative, engineering, judicial and legal 
factors. Other discussion sessions covered 
traffic law enforcement, public relations 
techniques and means for gaining public 
support, scientific, medical and legal as- 
pects of chemical tests in traffic cases; spe- 
cial problems involved in dealing with 
youthful and aged violators’ evidence in 
speeding and reckless driving cases; and 
the roles of policeman, prosecutor, defense 
attorney and judge in the traffic court. 
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To the Members of The Florida Bar: 


Re: The New Florida Appellate Rules 


On November 6, 1956, Article V of the Constitution of the State of Florida was 
revised to create District Courts of Appeal. The revision as to these courts will become 
effective July 1, 1957. Most appeals from trial courts, and from county judges’ courts 
in probate and guardianship matters, will soon be to the District Courts of Appeal. The 
Supreme Court will have jurisdiction to review directly the trial courts only with respect 
to judgments imposing the death penalty, judgments or decrees directly passing upon the 
validity of a State statute or a Federal statute or treaty, or construing a controlling 
provision of the Florida or Federal Constitution, and final judgments or decrees in pro- 
ceedings for the validation of bonds and certificates of indebtedness. Appeals from the 
District Courts to the Supreme Court will be taken as a matter of right only from decisions 
initially passing upon the validity of a State statute or a Federal statute or treaty, or 
initially construing a controlling provision of the Florida or Federal Constitution. The 
Supreme Court may review by certiorari any decision of a District Court that affects a 
class of Constitution or State officers, or passes upon a question certified by a District 
Court of Appeal to be of great public interest, or that is in direct conflict with a decision 
of another District Court of Appeal, or of the Supreme Court, on the same point of law. 

Section III of revised Article V provides that the practice and procedure in all courts 
shall be governed by rules adopted by the Supreme Court. The changes which will be 
brought about on July Ist necessitate new rules, both for the Supreme Court and the 
District Courts. 

Simplicity, uniformity and ease of understanding will be prometed by one set of rules 
for both courts, which preserves the pre-existing Supreme Court practice, insofar as possible. 

Proposed rules, with these objectives in mind, have been in the process of development 
for a number of months. They have gone through three main stages of draftsmanship. 
First, they were worked on by a small working committee, composed of members of the 
Supreme Court and of the Bar. Secondly, they were gone over by a larger committee, 
composed of members of the Court and of the Bar, and thirdly by the full membership 
of the Bar committee and the Supreme Court. The membership of this group is named 
below.* This committee has had the benefit of the assistance of many members of the 
Judicial Council of The Florida Bar and various local Bar associations. 

The Supreme Court’s approval of the rules herein printed is tentative only for purpose 
of discussion and the receiving of comments and objections from the members of the Bar. 
Final adoption of the new appellate rules will not take place until after a hearing which 
will be held by the Supreme Court, sitting en banc, at the main courtroom at Tallahassee, 


Chief Justice Glenn Terrell, Justice Elwyn Thomas, Justice T. Frank Hobson, Justice 
B. K. Roberts, Justice Campbell Thornal, Justice Stephen O'Connell, J. Lance. Lazonby, 
John T. Wigginton, Neil C. McMullen, Wm. O. Mehrtens, Baya M. Harrison, Jr., Roy 
T. Rhodes, J. Lewis Hall, George Atkinson, Reeves Bowen, Raymond E. Barnes, Heskin 
A. Whittaker, Dudley Burton, Wm. M. Berson, J. Herndon Hansbrough, J. E. 
Mathews, Jr., James R. Wilson, Paul Raymond, Guyte P. McCord. 
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Florida, on May 28th. At this time any lawyers who desire to be heard on the rules may 
appear. Prior to the time of hearing, we shall welcome any comments, suggestions or 
recommendations that the members of the Bar wish to make. It will be appreciated if 
these are transmitted promptly in letter form, in triplicate, to Justice E. Harris Drew, 
Supreme Court Building, Tallahassee, Florida. 

Most of the features of the rules will become self-apparent upon study. A few features 
might be briefly mentioned. The rules have been rearranged and the decimal system of 
numbering employed. They become effective July 1, 1957. Proceedings commenced in 
the Supreme Court prior to July 1, 1957, continue to be governed by the old rules. 
The time for taking appeals has been reduced to thirty days, and the filing fee 
has been increased to $25.00. Filing of the notice of appeal and depositing the filing fee 
with the clerk of the lower court are jurisdictional requirements to the commencement 
of the appeal. A copy of the notice of appeal has to be served upon the opposing party, 
and a certified copy of the notice of appeal and the filing fee are forwarded to the clerk 
of the appellate court within five days after the appeal is commenced. In this way, the 
appeals will be docketed promptly in the Supreme Court. New rules, dealing with the 
service of papers and the computation of time, similar to those contained in the Rules of 
Civil Procedure, have been inserted to deal with questions that were left open by the 
previous rules. Former Rules 33 and 34 dealing with records on appeal have been blended, 
and a new Rule 3.6 prepared and rearranged, in an effort to provide greater clarity and 
certainty and set forth a more workable and understandable time schedule. Many suggestions 
received from the members of the Bar have been incorporated into this section. Rule 3.7 
on briefs continues the former practice, except that appendices are dispensed with, where 
the record on appeal consists of a transcript or stipulated record seventy-five pages or less 
in length. On oral arguments, changes have been made which will permit a half hour on 
interlocutory matters. The motion to affirm has been retained for discussion purposes, 
but many members of the court and of the committee were of the opinion that it should 
be abolished, and the motion to quash for frivolousness be given broader application. The 
procedure for dismissal of causes has been somewhat simplified by Rule 3.13. Rule 3.14 
permits a reply to a petition for rehearing, but on this there was a considerable difference 
of opinion in the committee, and the reaction of the Bar will be welcome. On interlocutory 
matters, Rule 4.2 eliminates petitions for writs of certiorari and provides an accelerated 
appeal by notice and assignment of errors. In Rule 4.5-C, the petitioner on certiorari is 
given the opportunity to file a reply brief. The rules on criminal appeals were prepared 
with the assistance of the Attorney General’s office and seek to incorporate most of the 
provisions of the Florida Statutes dealing with practice and procedure in criminal appeals. 

In the course of working on the rules, it was forcibly brought to our attention that 
there are phases of our appellate practice which could stand major improvement. We felt 
that these should be handled on a long-range basis by a permanent committee, after careful 
study, and a full opportunity for participation by the members of the Bar. Also, the same 
permanent and continuing committee on appellate practice will provide a medium for 
handling and correcting the defects which will be brought to light by an attempt to 
practice under the new rules. In the near future, the Supreme Court will announce the 
appointment of such a committee on appellate practice. Thereafter it will be appreciated 
if all comments on the appellate rules be sent to the chairman of that committee. 


E. HARRIS DREW, 
Justice of the Supreme Court of Florida 
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3.18 Computation of Time 


PART IV. SPECIAL AND EXTRAORDINARY PROCEEDINGS 
4.1 Review of Administrative Boards and Agencies 
a. Generally 
b. Industrial Commission 
(1) Method of Review 
(2) Notice and Assignment of Errors 
(8) Record-on-Appeal 
(4) Form of Brief 
(5) Appellant’s Brief, Service 
(6) Appellee’s Brief—When Filed 
(7) Appellant’s Reply Brief 
(8) Oral Argument 
(9) Scope of Review 
4.2 Interlocutory Appeals 
. Interlocutory Appeals 
. Time for Filing 
. Disposition 
. Record-on-Appeal 
. Briefs 
. Hearing and Dispositions 
g. Other Rules 
4.3 Bond Validation Proceedings 
4.4 Appeals in Probate and Guardianship Proceedings and Cases Involving Estates 
of Infants 
4.5 Extraordinary Writs; Mandamus, Certiorari, Prohibition, Quo Warranto, 
Habeas Corpus, and Stay Writs 
a. Generally 
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RULE 


4.6 


(1) When Heard. Notice 
(2) Writs Raising Issue of Fact Will Not Be Heard 
(3) Brief Served on Respondent 
(4) Oral Arguments 
b. Mandamus 
(1) When Entertained 
(2) Petition 
(3) Issuance of Alternative Writ or Ruie 
(4) Respondent’s Return and Brief 
(5) Relator’s Reply Brief 
c. Certiorari 
(1) Petition to Be Supported by Transcript and Brief 
(2) Respondent to Be Served With Petition, Transcript and Brief 
(3) Respondent’s Brief—When Filed 
(4) Reply Brief 
(5) Oral Argument 
d. Prohibition 
(1) Petition 
(2) Issuance of Rule 
(3) Respondent’s Return and Brief 
(4) Relator’s Reply Brief 
e. Quo Warranto 
(1) By Whom Instituted 
(2) Governed by Rules on Mandamus 
f. Habeas Corpus 
(1) Issued by Whom—Governed by Statutes 
(2) Notice to Attorney General 
(3) Respondent’s Return and Brief 
(4) Applicant’s Brief 
(5) Respondent’s Reply Brief 
(6) Final Disposition 
g. Constitutional Writs 
(1) Application and Notice 
(2) Final Adjudication on Merits 
Certified Questions 
. When Certified 
. Limitations On 
. Contents of Certificate 
. Preparation of Certificate 
. Costs of Certificate 
Briefs and Argument 
g. Oral Argument 


op 


PART V. SUPERSEDEAS ON APPEAL 
Supersedeas Discretionary When Appeal Is from Interlocutory Order 
When Appeal Is From Final Judgment or Decree 
Supersedeas as of Right 
a. Money Judgment or Decree 
b. Probate and Guardianship Proceedings and Cases Involving Estates of Infants 
Supersedeas or Stay of Industrial Commission Order 
Motion and Order for Supersedeas to Stay Final Judgment 
“Good and Sufficient Bond” Defined 
Bond When Judgment Is for Recovery of Money Not Secured 
Bond When Judgment Is for Recovery of Money Otherwise Secured 
Bond When Judgment is Other Than for Money 
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4 
5.2 
5.6 
5.7 
5.8 


Rule 
5.10 Keview of Order When Arbitrary or Unreasonable 


5.11 


6.1 
6.2 
6.3 


6.8 
6.9 


6.10 


6.12 


Judgment Against Surety 
PART VI. CRIMINAL APPEALS 
Applicability of Part VI 
When Appeal to Be Taken by Defendant 
When Appeal to Be Taken by the State 
How Appeal Taken; Notice of Appeal 
Notice to Counsel for State When Defendant Appeals 
Notice to Defendant When State Appeals 
a. Service 
b. Service Under Section 924.07 (4) 
Assignments of Error and Directions to Clerk 
a. By Appellant 
b. By Appellee 
c. Cross Assignments of Error When State Files Notice of Appeal Under Section 
924.07 (4), Florida Statutes 
d. Additional Directions by Appellant Upon the Filing of Cross Assignments by 
the State 
e. Extension of Time for Filing 
f. Stipulation as to Contents of Appeal Record 
g. Formal Exceptions Not Necessary in Order to Assign Error 
Transcribing and Filing Notes of Reporter Upon Appeal 
Preparation and Transmission of Record to Appellate Court on Appeal by 
Defendant 
. Preparation 
. Filing and Service 
. Approval by Lower Court 
. Omissions and Corrections 
. Transmission of Original Papers 
. Clerk’s Costs 
Transmission of Record to Appellate Court Upon Appeal by State 
a. Filing and Service 
Briefs 
a. What to Contain 
b. Time for Filing 
Requests for Oral Argument 
Dismissal of Appeal for Failure to Prosecute 
Appeals in Criminal Causes to Have Precedence 
Bail Pending Appeal 
Applications for Rehearing 


™ Oo Of 


PART VII. FORMS 

Approved Forms 
Forms 
a. Appeal, Notice of 
b. Appeal, Joinder In 
c. Bond in Criminal Appeal. 

Affidavit of Bondsmen 
d. Certificate of Clerk When Original 
e. Certificate of Clerk When Transcript 
f. Certificate of Clerk on Stipulation 
g. Reporter’s Certificate 
h. Civil Supersedeas Bond 
i. Petition for Writ of Certiorari 
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Florida Appellate Ruies 


PART I. APPLICATION, DEFINITIONS AND CITATION 


Rule 1.1 APPLICATION 

These Rules are adopted pursuant to the constitutional and inherent powers of the 
Supreme Court of Florida. From their effective date they shall govern all proceedings in 
the Supreme Court of Florida and the District Courts of Appeal. All rules shall apply 
equally to both courts unless specifically limited to one court or the other. 
Rule 1.2 CITATION 

These Rules shall be cited as, “Florida Appellate Rules.” 
Rule 1.3 Definitions 

Throughout these Rules, unless the context or subject matter otherwise requires: 

“Attorney of Record” means not only the attorney who appears or whose name is 
affixed to the pleadings or papers, but any member of a law firm to which he may belong. 

“Clerk” means the person or official specifically designated as such for the court or 
body concerned or if no person or official has been specifically so designated then the 
official or agent of such court or body who most closely resembles a clerk in the functions 
he performs. 

“Court” means the Supreme Court of Florida and the District Courts of Appeal of the 
State of Florida. 

“District Court” means District Court of Appeals. 

“Lower Court” means the Court or agency, board, commission or body whose de- 
cision, judgment, decree or order is being reviewed or whose act is in question. 

“Rendition” of a judgment, decision, order or decree means that it has been reduced 
to writing, signed and made a matter of record or if recording is not required then 
filed. A judgment or decision of the District Court shall not be deemed rendered until 
the mandate is issued. 
Rule 1.4 EFFECTIVE DATE: REPEAL 

These Rules shall become effective July 1, 1957. Proceedings commenced in the 
Supreme Court of Florida prior to July 1, 1957, shall be governed by the rules thereto- 
fore in effect. From their effective date as to proceedings commenced after June 30, 1957, 
these Rules shall supersede all conflicting rules and statutes. 


PART Il. THE COURTS 


Rule 2.1 THE SUPREME COURT 
a. INTERNAL GOVERNMENT 
1. Exercise of Powers and Jurisdiction. The Supreme Court will exercise its powers 
and jurisdiction en banc. Five justices shall constitute a quorum but the concurrence of 
four shall be necessary to a decision. If four justices who hear the argument do not 
concur, the cause shall be submitted to the other two justices. 
2. Chief Justice. 

(a) The chief justice of the Supreme Court shall be chosen by the justices on the 
first day of July, 1957, and shall serve for a term of two years. In the event of a vacancy 
a successor shall be chosen within sixty days for a like term. The chief justice shall be the 
administrative officer of the court and shall be responsible for the dispatch of business. 

(b) The chief justice shall be notified by all justices of any contemplated absences 
from the court and the reasons therefor; and the chief justice shall cause the same to be 
noted in the minutes of the court. 

(c) In the event of the death or retirement of the chief justice or his inability to 
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act the justice longest in continuous service shall perform the duties during the inability, 
or until a chief justice is elected. 


3. Administration. 


(a) The chief justice is vested with, and shall exercise in accordance with the rules 
of the Supreme Court, authority temporarily to assign (1) justices of the Supreme Court 
to district courts of appeal and circuit courts; (2) judges of district courts of appeal and 
circuit judges to the Supreme Court, district courts of appeal and circuit courts; (3) judges 
of other courts, except municipal courts, to judicial service in any court of the same or 
lesser jurisdiction. Any retired justice or judge may, with his consent, be likewise assigned 
to judicial service, and shall while serving receive as additional compensation the difference 
between retirement compensation and the compensation applicable to such service. 

4. How Assignments of Judges Made. 

(a) When any justice of the Supreme Court is unable to perform the duties of his 
office on account of absence, disqualification, sickness or other disability, or because of 
assignment to special duty, the chief justice is hereby authorized to call any judge of a 
district court of appeal or judge of a circuit court to act in place of said disqualified, 
absent or sick justice for such time as the chief justice may designate. 


(b) When a judge of any district court of appeal is unable to perform the duties 
of his office on account of absence, sickness, disqualification or other disability, or because 
of assignment to special duty, said judge or clerk of the district court of appeal shall 
advise the chief justice of such inability and when so advised the chief justice shall 
assign a justice of the Supreme Court, a judge of another district court of appeal or 
circuit judge to perform the duties of said disqualified, absent or sick judge for such time 
as the chief justice may direct. 

(c) When the judge of any circuit court is unable to perform the duties of his 
office on account of absence, sickness, disqualification or other disability, or because of 
assignment to special duty, said circuit judge or clerk of the circuit court in the county 
where he resides, shall advise the chief justice of said inability and when so advised the 
chief justice shall assign a justice of the Supreme Court, a judge of a district court of 
appeal or another circuit judge to perform the duties of said disqualified, absent or 
sick circuit judge for such time as the chief justice may direct. 

(d) When the business of the Supreme Court accumulates to the extent that the 
court is unable to keep its docket current or nearly so, or for other reasons beyond its 
control the docket is shown to be in arrears the chief justice, on authority of the Supreme 
Court, is hereby authorized to call any judge or judges of a district court of appeal or a 
circuit judge or circuit judges to assist the Supreme Court in such manner and for 
such time as the chief justice may direct. 

(e) When any judge of the Court of Record of Escambia County is unable to 
perform the duties of his office for any of the reasons named in paragraph 4(c) hereof, said 
judge or clerk of the Court of Record of Escambia County shall advise the chief justice 
who shall assign a justice of the Supreme Court, a judge of a district court of appeal or 
judge of a circuit court to perform the duties of said judge for such time as the chief justice 
may direct. 

If the business of the Court of Record of Escambia County accumulates to 
the extent that the court is unable to keep its docket current or nearly so or for other 
reasons beyond its control the docket is shown to be in arrears, said court may proceed 
in the manner provided in paragraph 4 (f) hereof to have a judge of the Supreme Court, 
a judge of a district court of appeal or a circuit judge assigned to said court by the chief 
justice, for such time as the chief justice may direct. 

(f) When the business of any district court of appeal or any circuit court ac- 
cumulates to the extent that said court is unable to keep its docket current, or nearly so, 
or for other reasons beyond its control the docket is shown to be in arrears, said district 
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court of appeal or circuit court may through its clerk or presiding judge notify the chief 
justice who may in case of a district court of appeal assign a justice of the Supreme Court and 
a sufficient number of circuit judges or judges of other district courts of appeal, or both, 
to make a court of three to proceed to said district court of appeal for such time as 
the chief justice may designate. In case it be a circuit court whose docket is in arrears, 
the senior circuit judge or clerk of the court in the county where he resides may notify 
the chief justice who shall assign a justice of the Supreme Court, a judge of a district 
court of appeal or a circuit judge, for such time as the chief justice may designate. 

(g) when the judge of any criminal court of record is unable to perform the duties 
of his office because of absence, sickness, disqualification or other inability, the presiding 
judge or the clerk of the criminal court of record over which he presides shall advise 
the chief justice who may assign any judge of any other criminal court of record having 
the same or greater jurisdiction to perform the duties of said disqualified judge for such 
time as the chief justice may direct. 

(h) When the judge of any county court or county judge’s court is unable to per- 
form the duties of his office because of absence, sickness, disqualification or other in- 
ability, said judge or the clerk of said court shall advise the chief justice who may assign 
the judge of any other county court or county judge’s court having the same or greater 
jurisdiction to perform the duties of said disqualified judge for such time as the chief 
justice may direct. If the matter in which the county judge is unable to perform be one 
of probate jurisdiction, it may be submitted to the nearest available circuit judge in the 
circuit provided five days notice of such submission to him be given the opposite party 
or parties. 

(i) When the judge of any justice of the peace court, small claims court or 
juvenile court is unable to perform the duties of his office because of absence, sickness, 
disqualification or other inability, the judge of said court or one designated by him shall 
advise the chief justice who may assign the judge of any other justice of the peace court, 
small claims court or juvenile court of equal or greater jurisdiction to perform the duties 
of said disqualified judge of the justice of the peace court, small claims court or juvenile 
court for such time as the chief justice may direct. 


(j) Assignment of justices or judges to other courts as contemplated by Section 2, 
Article V of the Constitution shall be effective when endorsed by the chief justice and 
three other justices of the Supreme Court. When possible to do so such assignments 
shall be made from courts whose dockets are nearest current in order that there be 
the least delay in the adjudicating of pending cases. 

(k) Since Section 6(c), Article V, Constitution of Florida, among other things, 
provides that the circuit courts shall have final appellate jurisdiction in all civil and 
criminal cases arising in the county court or before county judges’ courts, of all mis- 
demeanors tried in criminal courts of record, and of all cases arising in municipal courts, 
small claims courts and courts of justice of the peace, appeals in such cases shall be taken 
to the circuit court of the county in which they originated. In such appeals the original 
record shall be certified by the judge or clerk of the court in which they were tried to 
the circuit court of the county who shall fix a day certain for hearing or trial de novo in 
case the appeal be from a justice of the peace court in a criminal case and after argument 
for both sides if desired the circuit court shall enter its order of affirmance or reversal as 
it may be advised or it may modify the judgment of the trial court and direct it to enter 
such order or decree as the law applied to the facts may warrant. Such order or decree 
as the court enters shall be recorded in the minutes of the circuit court and the record 
in the cause returned under its certificate to the court from which the appeal was taken. 


5. Jurisdiction of the Supreme Court. 


(a) Appeals from trial courts may be taken directly to the Supreme Court, as a 
matter of right, only from (1) judgments imposing the death penalty, (2) from final judg- 
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ments or decrees passing directly upon the validity of state statute, federal statute or 
treaty, or from judgments construing a controlling provision of the Florida or Federal 
Constitution, (3) from final judgments or decrees in proceedings for the validation of 
bonds and certificates of indebtedness. (4) The Supreme Court may review interlocutory 
orders or decrees passing upon chancery matters which upon final decree would be directly 
appealable to the Supreme Court. (5) In all direct appeals and interlocutory appeals, the 
Supreme Court shall have such jurisdiction as may be necessary to complete determination 
of the cause on review. 

(b) Appeals from district courts of appeal may be taken to the Supreme Court, 
as a matter of right, only from (1) judgments or decrees initially passing upon the 
validity of a state statute, a federal statute or treaty; (2) from a judgment or decree 
initially construing a controlling provision of the Florida or Federal Constitution; (8) by 
certiorari the Supreme Court may review any decision of a district court of appeal that 
affects a class of constitutional or state officers, or that adjudicates a question certified by 
a district court of appeal to be of great public interest or one that is in direct conflict with 
a judgment of another district court of appeal or a judgment of the Supreme Court on 
the same point of law; (4) the Supreme Court may issue writs of certiorari to commis- 
sions established by law and may grant writs of mandamus and quo warranto when a 
state officer, board, commission, or other agency authorized to represent the public 
generally, or a member of any such board, commission or other agency is named as 
respondent; (5) the Supreme Court may grant writs of prohibition to commissions 
established by law, to the district courts of appeal, and to trial courts where questions are 
involved upon which a direct appeal to the Supreme Court is allowed as a matter of right. 

(c) The Supreme Court or any justice thereof may issue writs of habeas corpus 
returnable before the Supreme Court or any justice thereof, or before a district court 
of appeal or any judge thereof or before any circuit judge. 

(d) When the jurisdiction of an appellate court has been improvidently invoked, 
that court may of its own motion or on petition of either party to the cause enter an 
order transferring it to the court having jurisdiction. Five days notice of such petition or 
proposed action shall be given to the opposite party. 

(e) The Supreme Court may ex mero motu or on suggestion of one of the district 
courts of appeal issue all writs necessary or proper to the complete exercise of its 
jurisdiction. 

6. Retirement of Justices or Judges for Disability. 

Any justice or judge may be retired for disability at the retirement or benefits 
provided pursuant to Section 17(b), Article V, Constitution of Florida, by a commission 
composed of one justice of the Supreme Court to be appointed by that court, two judges 
of the district courts of appeal to be selected by the judges of said district courts of ap- 
peal, two circuit judges and two county judges to be selected by the Supreme Court. 
The Supreme Court shall determine what notices shall be given and shall direct the 
place of meeting and proceedings of said commission. It shall be the duty of said com- 
mission to determine (a) whether or not the applicant’s disability is such as requires his 
retirement as contemplated by Section 17(b) of Article V, Constitution of Florida. 


7. Judges Shall Devote Full Time to Judicial Duties. 

Justices of the Supreme Court, judges of district courts of appeal and circuit 
judges shall devote full time to their judicial duties, shall not engage in the practice of 
law or hold any office or position of profit under the state or federal government and 
shall not hold office in any political party. Compensation for services in the state militia 
or the armed forces of the United States or other defense agencies recognized by the 
Supreme Court for such periods as may be determined by it shall not be deemed profit. 


b. CLERK 
1. The Supreme Court shall appoint a clerk who shall hold office during the pleasure 


270 THE FLORIDA BAR JOURNAL 


of the court and perform such duties as the court directs. His compensation shall be 
fixed by law. 

2. Office. The clerk shall have his office in the Supreme Court building. He shall 
devote his time to the duties of the office and shall not engage in the practice of law 
while he continues in office. 

3. Custody of Books, Records and Seal. All books, papers, records, files and the 
seal of the court shall be kept in the office of the clerk and in his custody; and the clerk 
shall not allow any book, paper, record or file to be taken from his office or the court- 
room, except by a justice of the court or upon the order of the court. 

4. Minutes of Proceedings. The clerk shall keep, in substantially bound books, fair 
and regular minutes of the proceedings of the court, a record of all its judicial acts, 
and such other records as the court may from time to time order or direct. 

5. Docket of Cases. The clerk shall keep a docket of all cases that are appealed 
to, or which originate in, the court. Each case shall be docketed and numbered in the 
order that the record on appeal or the petition originating the cause is filed in the court. 

6. Filing Fee. In all appeals, and in all cases originating in the court, the clerk shall 
require the payment of twenty-five dollars before the record or petition is filed; provided 
that such payment shall not be exacted in advance in criminal appeals in which the de- 
fendant has been adjudicated insolvent for the purpose of an appeal, or in appeals where 
the State of Florida is the real party in interest as the moving party; provided further, 
that the payment of costs shall not be required in habeas corpus proceedings arising out 
of or in connection with criminal causes or convictions. 

7. Issuance of Mandate, Recordation and Notification. The clerk shall issue such 
mandates or process as may be directed by the court. Upon the issuance of any mandate 
the clerk shall record the same in a book kept for that purpose, in which shall be noted 
the date of issuance and the manner of transmission of the mandate to the court below. 

In proceedings where no mandate is issued, the clerk, upon final adjudication of 
the pending cause, shall transmit to the party affected thereby a copy of the court’s judg- 
ment. The clerk shall notify the attorneys of record of the issuance of any mandate or 
the rendition of any final judgment. 

8. Return of Original Papers. Upon the conclusion of any cause in the Supreme Court, 
the clerk shall return to the clerk of the lower court such original papers or files as may 
have been transmitted to this court for use in the cause. 


c. LIBRARIAN 

1. The Supreme Court shall appoint a librarian of the Supreme Court and such 
assistants as may be necessary. 

2. Custodian. The Supreme Court library shall be in the custody of the librarian, 
but under the exclusive control of the Supreme Court. 

3. Use of Library. The library shall be open to members of the bar of the Supreme 
Court, to members of the legislature, to law officers of the executive or other departments 
of the state, and to such other persons as, by special permission of the court, may be 
allowed to use the library. 

4. Library Hours. The library shall be open during such times as the reasonable needs 
of the bar require and shall be governed by the regulations made by the librarian with 
the approval of the court. 

5. Books. Books shall not be removed from the library, except for use by the justices 
or on order of the chief justice or any justice. 


d. MARSHAL 
1. Appointment. The Supreme Court shall appoint a marshal who shall hold office 
at the pleasure of the court and perform such duties as the court directs. His com- 
pensation shall be fixed by law. The marshal shall have power to execute process of 
the court throughout the state, and in any county may deputize the sheriff or a deputy 
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sheriff for such purpose. 

2. General Duties. The marshal shall perform such clerical or ministerial duties as 
the court may direct, and such other duties as the court may direct, and such other 
duties as may be required by law. 

8. Custodian of Building and Grounds. Subject to the direction of the court, the 
marshal shall be custodian of the Supreme Court building and grounds. He shall keep 
the building clean, sanitary and free of trespassers and marauders and shall maintain the 
same in good state of repair; and shall cause the grounds to be beautified and preserved 
against depredations and trespassers. 


e. TERMS OF COURT 
1. Regular Terms. The court shall hold two terms in each year, in the Supreme 
Court building, commencing respectively on the second Tuesday in January and June. 
If said dates, or either of them, fall on Sunday, then in that event the term shall begin 
the following day. 
2. Continuance of Cases. At the end of each term, all matters not disposed of shall 
be continued to the next term. 


f. SESSIONS AND ADJOURNMENTS 

1. Open Sessions. All sessions of the court shall be open to the public, except 
conference sessions held for the discussion and consideration of pending cases and the 
formulation of opinions by the court. 

2. Motion Days. Every Monday shall be Motion Day in this court. Except as other- 
wise specifically provided by these rules hearings on all matters pertaining to causes in 
this court, except arguments on the merits in appeals from final judgments or decrees, 
will be held at 10:00 A.M. on a Motion Day; provided notice of the hearing has been 
served on the opposite party at least five days prior to the day set for the hearing and 
proof of service has been filed in this court. If the court is not in session on the Motion 
Day set, the hearing will be held on another Motion Day to be determined by the court, 
of which the clerk shall notify the parties. For good cause shown, the court may set a 
matter down for hearing on a day cther than a Motion Day. 

3. The court will not hear arguments or hold open sessions on Saturday, except in 
cases of emergency. 


4. The court, in appropriate instances, will direct the clerk or the marshal to an- 
nounce recesses and adjournments. 


Rule 2.2 DISTRICT COURTS OF APPEAL 
(To be supplied after District Judges appointed.) 


Rule 2.3 ATTORNEYS 
a. Practice by Local Attorneys 
All persons duly licensed to practice law, and in good standing in the courts of 
this state shall be permitted to practice in the Court. 
h. Practice by Foreign Attorneys 
Attorneys in good standing of other states may appear in particular cases in the 
Court, when under the rules of comity of such states, attorneys from Florida are similarly 
permitted to appear; but attorneys of other states shall not do a general practice in the 
Court without first obtaining a certificate to practice law in the courts of this state. 
c. Clerks and Secretaries 
Clerks and Secretaries to Justices or Judges Not to Practice. No one serving as a 
research aide or secretary to a justice or judge of the Court shall practice as an attorney 
in any court or before any agency of government while continuing in that position; nor 
shall he ever participate by way of any form of professional consultation and assistance 
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in any case that was docketed in the Court during the period such position was held by 
him or prior thereto. 
d. Attorney as Agent of Client 

(1) Service Upon Attorney. In all matters relating to the prosecution or defense 
of any matter in the Court, the attorney of record shall be accepted as the agent of his 
client, and any notice by or to such attorney, act of his, or step taken by him in the 
prosecution or defense of such proceeding, shall be accepted as the act, notice to, or step 
of the client. 

(2) Withdrawal of Attorney. An attorney of record will not be permitted to 
withdraw from a cause unless his withdrawal is sanctioned by the Court. He may file 
his motion for that purpose in the Court setting up the reasons for his withdrawal. A 
copy of said motion or petition shall be served on the client and the attorney for the 
adverse party. 

(3) Additional Attorneys. After an appeal or other proceeding has been filed or 
docketed in the Court no attorney other than the original attorney of record or a member 
of his firm shall be permitted to appear or participate as an attorney for any party to the 
cause at any stage of the proceeding unless his appearance or participation is allowed by 
the Court after good cause shown. 

If an attorney not an original attorney of record desires to appear or participate in 
a cause, he shall first file in the Court his motion setting forth the reasons for his ap- 
pearance or participation and the extent of his employment. 


PART Ill. PROCEEDINGS GENERALLY 


Rule 3.1 NATURE OF PROCEEDINGS 

Except where petitions for certiorari are permitted by law or by these Rules, all 
appellate review shall be by appeal. 

Rule 3.2 COMMENCEMENT OF PROCEEDINGS 

a. Method. An appeal shall be commenced by filing a notice of appeal and depositing 
a filing fee of $25.00 with the clerk of the lower court. Within five days after the notice 
is so filed the Clerk of the lower Court shall transmit a certified copy thereof to the 
clerk of Appellate Court together with the filing fee of $25.00. 

b. Time. Appeals from final orders, judgments or decrees shall be taken to the Court 
within 30 days from the rendition of the final order, judgment or decree appealed from, 
unless some other period of time for taking an appeal is specifically provided by statute 
or these Rules. 

c. Contents of Notice. The notice of appeal may be in the form approved by the 
Court. The notice of appeal shall state the title of the court, and the style of the cause, 
from which the appeal is taken; the name and designation of the appealing party, whether 
plaintiff or defendant; the name and designation of the opposing party, whether plaintiff or 
defendant; the nature, and date of rendition of the order, judgment or decree appealed 
from; and the date and book and page of the public record in which it is recorded. 

d. Effect of Filing Notice. The filing of the notice of appeal and deposit of the filing 
fee with the clerk of the lower court shall give the Court jurisdiction of the subject matter 
and of the parties to the appeal. Failure to transmit a certified copy of the notice and 
the filing fee to the clerk of the Appellate Court shall not be jurisdictional. 

e. Notice to Be Recorded. The notice of appeal shall be recorded in the lower court. 

f. Payment of Costs by Original Plaintiff. No appeal may be taken by the original 
plaintiff in any suit or proceeding until he shall have first paid all costs that have accrued 
in or about the suit, and have been specifically taxed against him, up to the time the ap- 
peal is taken; provided, that nothing contained herein shall require the prepayment of 
costs by the original plaintiff when he has assigned as error the taxation of costs and has 
superseded the order, judgment or decree specifically taxing the same. 
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Rule 3.3. BASIS OF HEARING AND DETERMINATION 

Appeals will be heard and determined on assignments of error, appendices and briefs 
filed in accordance with these rules; but the record-on-appeal will be referred to when 
necessary to settle material conflicts between the parties. No assignment of error or matter 
contained in an appendix will be considered unless it is properly based on the record-on- 
appeal. 
Rule 3.4 FILING AND SERVICE OF PAPERS 

a. Filing. Papers required to be filed under these rules shall be filed with the clerk 
of the appellate or lower court as the case may be. Copies in addition to the original 
paper need not be filed except where specifically required. 

b. Service. 

(1) Upon Whom Made. Wherever by these rules, or by the order of the court 
service is required or permitted to be made upon a party represented by an attorney of 
record, the service shall be made upon the attorney unless personal service upon the party 
is ordered by the Court. 

(2) How Made. 

(a) Service upon the attorney may be made by mailing a copy of the paper or 
notice to his last known address; or handing it to him personally; or leaving it at his 
office with his clerk or other person in charge thereof; or, if there is no one in charge, 
leaving it in a conspicuous place therein; or, if the office is closed or the person to be 
served has no office, leaving it at his usual place of abode with some person of his family 
above fifteen years of age and informing such person of the contents thereof. 

(b) When personal service upon the party is ordered by the Court, or when the 
party is not represented by an attorney of record, service may be made upon such party 
in the manner set forth in paragraph (a) hereof. 

(3) Effect of Mailing. Service by mail shall be deemed complete upon mailing; but 
service by mail shall add 3 days to the time allowed to do any act required to be done 
within a certain time after service of a notice or paper. 

(4) Proof of Service. When service is made by some person other than an executive 
officer of the Court, proof of service shall be made by certificate and filed in the Court. 

(5) Copies to Be Served. A copy of each paper required to be filed under these Rules, 
including the notice of appeal, shall be served on the adverse party or his attorney at 
or prior to the time of filing. Where parties are numerous the Court may limit the number 
of copies to be served. 

Rule 3.5 ASSIGNMENTS OF ERROR. 

a. Assignments of Error by Appellant. Within 10 days after the notice of appeal 
has been filed, the appellant shall file his assignments of error with the clerk of the lower 
court. 

b. Cross Assignments of Error by Appellze. Within 10 days after the appellant 
has filed his assignments of error, the appellee if he desires review on any adverse ruling 
must file his cross assignments of error with the said clerk. 

c. Contents. The assignment of errors shall point out clearly and distinctly all 
alleged errors of the lower court relied on for reversal. Where the alleged errors are 
based on orders, evidence or charges such matters shall be specifically referred to, and 
where based on a motion for new trial, the grounds relied on shall be pointed out. 


Rule 3.6 RECORD-ON-APPEAL. 

a. What Constitutes. The record-on-appeal shall consist either of an original 
record or a transcript of record, or a stipulated statement prepared in accordance with 
these Rules. A transcript of record shall be used only when so ordered by the lower court 
or stipulated by the parties. 

b. Duty to Prepare: Enforcement of Duties. The duty of preparing and trans- 
mitting to the court the record-on-appeal shall rest on the clerk of the lower court. The 
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reporter shall have the duty of transcribing, certifying and transmitting to the clerk of 
the lower court such portions of the lower court proceedings as have been stenographically 
reported and designated by the parties. Appellant shall see that these duties are com- 
plied with and may enforce the same by motion in the lower or appellate court. 


c. Preparation by Appellant. If the appellant elects he may prepare the record- 
on-appeal. In such event the clerk of the lower court shall be entitled to receive a fee only 
for verifying a certified transcript and certifying and otherwise making said record conform 
with these Rules; and he shall refuse to certify any record that does not comply with said 
rules. 

d. Directions to Clerk and Reporter. 

(1) Directions to Clerk. Wherever by the provisions of these rules, a transcript of 
record is allowed or required to be used in lieu of the original papers as the record-on- 
appeal, the appellant shall file, within the time provided for filing his assignments of 
error, his directions to the lower court clerk for making up the transcript of record-on- 
appeal, said directions to designate the portions of the original record, proceedings and 
evidence to be transmitted to the Court. Within 10 days after the appellant has filed 
his directions, the appellee shall file his directions designating any additional portions 
of the record, proceedings, or evidence he deems essential to be included in the record- 
on-appeal. 

(2) Designation to Reporter. When any proceedings in the lower court have been 
stenographically reported, the appellant, within the time for filing and serving assignments 
of error, shall file, and serve upon the appellee, a designation of such parts of said pro- 
ceedings as he shall deem necessary for the appeal or an affirmative statement that he does 
not deem any part of such proceedings necessary. Within 10 days thereafter, the appellee 
shall file and serve upon the appellant a designation of such additional parts of said pro- 
ceedings as he shall deem necessary for the appeal or an affirmative statement that he 
does not deem any part of such proceedings necessary. The original of such designations 
shall be filed with the clerk of the lower court and copies served on the reporter and the 
adverse party or his attorney. 

e. Reporter's Transcribed Notes. After the service of the designations by the 
parties, and within the time herein prescribed, the reporter shall transcribe and certify 
to the clerk of the lower court a copy of the parts of the proceedings that have been 
designated by the parties and shall furnish to appellant at his expense such copies as he 
shall order. 

The lower court clerk shall not be required to verify, nor shall he make a charge for, any 
stenographic copy furnished and certified by the reporter for incorporation in the record- 
on-appeal. 

At all times prior to the submission of the cause for final decision in the court, the lower 
court, after notice, shall have the power to make such transcribed copy speak the truth. 

f. Original Record. 

(1) Contents and Transmittal. Within the time herein prescribed the clerk of the 
lower court shall transmit to the clerk of the court all of the original papers and exhibits 
in the action or proceeding in which the appeal is taken, together with a copy of any 
such parts of the trial proceedings as were stenographically reported and have been 
designated by the parties and certified by the reporter for inclusion in the record-on- 
appeal, and certified copies of the order, judgment or decree appealed from, and all appeal 
papers other than the notice of appeal and shall append his certificate identifying the 
papers with reasonable definiteness. On appellate proceedings from a District Court of 
Appeals to the Supreme Court the record shall include the record, if any, transmitted 
from the lower court. 

(2) Form In Which Papers Transmitted. The original papers, including the transcript 
of testimony, shall be fastened together in one or more volumes containing not more than 
200 pages per volume, in the form of a transcript of record. The pages of the transcript 
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as prepared shall be numbered consecutively, and each volume shall include a cover page 
and a complete index of all papers therein. The clerk’s office shall use the flat filing 
syster. in the preparation of the record-on-appeal. 

(3) Preface, Index. The record shall be securely bound and shall be prefaced with 
a complete index, which shall state in chronological order the date of the filing of each 
paper, order or instrument in the lower court, the name or character of the instrument, 
and the page of the record where the same may be found. Deeds, contracts and the 
like shall be described by the names of the parties thereto. The names of witnesses and 
the pages where the testimony of each may be found shall be designated. 

g. Transcript of Record. 

(1) When Used. If the parties shall so stipulate, or if the judge of the lower court 
is of opinion, that the original papers in the case should be kept in the trial court pending 
the appeal for use in the trial of other litigation or for other valid reason, the judge may 
make an order to that effect, and thereupon it shall be the duty of the clerk of the lower 
court from which the appeal is taken to transmit to the Court a certified copy of the 
record in accordance with these rules. 

(2) Contents and Form. No matter shall be included in the transcript of record that 
is not within the scope of the assignments of error. All pleadings, evidence and other 
matters not essential to the decision of said points shall be omitted. Formal parts of 
all exhibits and more than one copy of any document shall be excluded. Documents 
shall be abridged by omitting all irrelevant and formal parts. The transcript shall be 
bound in the same manner and size as a brief and numbered, prefaced and indexed in 
the same manner as the original record. There shall be a cover sheet which gives the 
name of the Trial Judge and the names and addresses of all attorneys of record. It shall 
include proof that the proper service has been made of copies of all appeal papers. 

h. Stipulated Statement. When the points to be presented on an appeal can be 
determined without an examination of the record in the lower court, the parties may 
prepare and sign a stipulated statement in the cause showing how the points to be pre- 
sented arose and were decided in the lower court and setting forth only so many of the 
facts averred and proved, or sought to be averred or proved, as are deemed essential 
to a decision of the points by this Court. Within the time provided by this rule, the 
clerk of the lower court shall certify and transmit the stipulated statement, a copy of the 
order, judgment or decree appealed from, a copy of the notice of appeal, and all other 
appeal papers to the Court, and the same shall constitute the record-on-appeal. 

i. Filing, Use and Service of Copies. 

(1) Filing and Use. When the preparation of the record-on-appeal has been com- 
pleted it shall be promptly filed with the clerk of the lower court and, prior to its trans- 
mittal to the appellate court, made available for use by the parties and their attorneys. 

(2) Service of Copy of Transcript. Where a transcript of record is to be used in lieu 
of the original record, the appellant shall file the same and serve a copy thereof upon the 
appellee; provided, that where there is more than one appellee, and it is made to appear 
that the service of a copy on each appellee will work an undue hardship or entail 
unreasonable expense, the lower court, after notice, may authorize in lieu of such service, 
the filing of at least one but not more than three copies of said transcript with the 
clerk of the lower court for the use of the appellees. 

(3) Service of Copy of Reporter’s Transcribed Notes. If the same are not being included 
in a transcript of the record, or a copy of the same is not already possessed by appellee, the 
appellant shall serve appellee with a copy of such portions of the Reporter’s transcribed 
notes as are to be included in the record-on-appeal. The pages of the copy shall be 
numbered to coincide with the numbering in the record-on-appeals. Where there is 
more than one appellee, and it is made to appear that the service of a copy on each 
appellee will work an undue hardship or entail unreasonable expense, the lower court, 
after notice, may authorize, in lieu of such service, the filing of at least one but not more 
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than three copies with the clerk of the lower court for the use of the appellees. 
j. Time for Performance of Acts Relating to Record-on-Appeal. 


(1) Original Time Schedule. Unless an appropriate extension order has been entered 
the acts specified by these Rules with respect to the record-on-appeal shall be performed 
in accordance with the following time schedule: 

Directions to the Clerk of the lower court shall be filed and served within 10 days 
after the notice of appeal is filed. 

Cross-directions to the Clerk of the lower court shall be filed and served within 
10 days after appellee is served with appellant’s directions. 

Designations to the reporter (or statements that none of the stenographic notes 
are to be transcribed) shall be filed and served within 10 days after the notice of 
appeal is filed. 

Cross-designations to the reporter (or statements that none of the stenographic 
notes are to be transcribed) shall be filed and served within 10 days after appellee 
is served with appellant’s designations. 

Reporter’s transcribed notes shall be transcribed, certified and filed with the 
clerk of the lower court and appellant supplied with all copies ordered by him 
within 30 days after the filing and service of appellant’s designations. 

Service of copies of reporter's transcribed notes shall be made within 10 days after 
the original record has been completely prepared and filed with the clerk of the 
lower court. 

Completion and filing of record-on-appeal by and with the clerk of the lower 
court shall take place within 50 days after the filing of the notice of appeal. 
Service of a copy of the transcript upon the appellee shall be made within 60 days 
after the notice of appeal is filed. 

Transmittal of the record-on-appeal to the clerk of the appellate court shall take 
place 110 days after the notice of appeal has been filed. 


(2) Time Changes and Extensions. On motion and after reasonable notice the above 
scheduled times may be reduced or enlarged by order of the appellate court or by order 
of the lower court subject to review by the appellate court on motion after notice. An 
extension of time for the doing of an act shall automatically extend the time for the 
doing of other acts which bear a time relation to it. When an extension order is entered 


by the lower court, a certified copy thereof shall be filed promptly with the clerk of the 
appellate court. 


k. Record for Preliminary Hearing. If, prior to the time the record-on-appeal is 
transmitted to the Court, a party desires to present a motion for dismissal or quashal of the 
appeal, a motion to affirm the judgment, for admission to bail, for a stay pending appeal, 
for additional security on the appeal bond, or for any intermediate order, the clerk 
of the lower court, at the request of such party or order of the lower court, shall transmit 
to the clerk of the Court certified copies of such of the original papers in the action or 
proceeding in the lower court as are needed for that purpose. 


1. Correcting or Completing. Unless the record shows to the contrary, it shall be 
presumed, upon appellate proceedings, that the record transmitted to the Court contains 
all proceedings in the lower court material to the points presented for decision in the 
Court. If anything is omitted from the record-on-appeal by error or accident, the parties 
by stipulation, or the lower court, either before or after the record is transmitted to the 
Court, or the Court on a proper suggestion or on its own initiative, may direct that the 
omission be corrected. If any dispute arises as to whether the transcript truly discloses 
what occurred in the lower court, or is in conformance with any stipulation of the parties, 
the dispute shall be submitted to and settled by the lower court and the transcript made 
to conform accordingly. 


m. Return to Lower Court. After final disposition has been made of an appeal, 
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and the time for any further review or appeal has expired, the original papers comprising 
the record-on-appeal shall be returned to the clerk of the lower court. 

n. Certificates. Certificates called for by this rule may follow the forms suggested 
herein. 
Rule 3.7 BRIEFS — FORM, CONTENTS AND FILING. 

a. Appellant’s Main Brief, Service. At least 40 days before the date upon which 
the record-on-appeal is required to be filed in the Appellate Court, the appellant shall 
serve one copy of the brief and appendix he proposes to file in the Court upon the appellee. 
Upon the date the record-on-appeal is required to be filed in the Court, he shall file the 
original and one copy of his brief and appendix with the clerk of the Court, together with 
proof of service of a copy thereof upon appellee. 

b. Appellee’s Brief, Service. Within 20 days after a copy of appellant’s brief has 
been served upon him, the appellee shall serve the appellant with a copy of his brief and 
appendix and file the original and one copy thereof with the clerk of the Court, together 
with proof of service. 

c. Appellant’s Reply Brief. Service. Within 20 days, after a copy of appellee’s 
brief has been served upon him, unless otherwise ordered by the Court, the appellant 
shall serve the appellee with a copy of his reply brief and file the original and one copy 
thereof with the clerk of the Court, together with proof of service. Without special order 
of the Court no reply brief shall be considered unless filed and served at least five days 
prior to the oral argument date. 

d. Extension of Time for Filing. The appellate court, or the lower court may, for 
good cause, extend the time for filing briefs and appendices, but no briefs or appendices 
other than those prescribed above will be permitted, except by special order of the court. 
A certified copy of any order entered by the lower court hereunder shall be filed by the 
moving party or parties with the clerk of the appellate court within five days after it is 
entered. 

e. Style of Briefs. 

(1) Paper and Size. All briefs shall be printed or typewritten on opaque, white un- 
glossed paper. If printed, the briefs shall be 6 x 9 inches, or within one-half inch thereof; 
if typewritten, the briefs shall be on letter-size paper. 

2) Type and Spacing. The lettering in briefs shall be black and distinct type, double 
spaced and with margins no less than one inch. Lettering in script, or type made in 
imitation of handwriting, will not be permitted. Quoted matter shall be indented and 
single spaced. 

(3) Binding, Titles. Briefs shall be bound in book form and stitched, if printed, or 
securely stapled along the left side, if typewritten, with headings in capital letters, and 
sub-headings in bold type of not less than eleven points. 

(4) Cover of Each Brief. There shall be stated on the cover sheet of each brief the 
title of the Court, the style of the cause, the court from which it was appealed, upon whose 
behalf the brief is filed, and the names and addresses of the attorneys filing the brief. 

(5) Length of Briefs. Briefs shall contain not more than 50 pages, whether printed 
or typewritten, exclusive of the appendices herein required, unless the court permits 
enlargement of the briefs. 

f. Contents of Appellant’s Brief. The appellant’s main brief shall contain: 

(1) A citation of authorities. The volume and page of both the official state and 
West Publishing Company Reports to be given. 

(2) A topical index. 

(3) A clear and concise statement of the case and of the facts and points involved, 
with reference to the pages of the appendix, and also to the pages of the original record 
where there is any possibility that appellee may question the statement. 

(4) Argument in support of the position of the appellant. This section of the 
brief shall contain a division for each of the points involved. Specific assignments of 
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error from which the points argued arise should be stated, and if any reference to the 
original record or appendix is made, the page should be given. 

(5) An appendix, which shall contain a copy of the material portions of the 
order, judgment or decree appealed from or sought to be reviewed or enforced, together 
with any opinion of the court, board or commission, and any pertinent portion of any 
report of a master filed in the case. The appendix shall also contain a copy of such parts 
of the original record material to the points presented as the appellant desires the Court 
to read. 

If the points presented on appeal arise in connection with testimony taken at 
the trial or hearing, the appellant may incorporate such testimony in the appendix in 
question and answer form, or in narrative form, or both, as will best facilitate a clear 
and proper understanding of the points raised; but the inclusion of immaterial substance 
in the appendix will not be permitted. Asterisks, or other appropriate means, shall be used 
to indicate omissions in the testimony of witnesses. Reference to the pages of the record- 
on-appeal shall be made and the names of the witnesses shall be indexed. 

The appendix may be in separate pamphlet or volume from the rest of the brief, 
but shall conform with the requirements of the brief as to paper, size, type, spacing, and 
titles. If it exceeds 50 pages the appendix shall be bound separately. 

g. Contents of Appellee’s Brief. The brief of appellee shall be prepared in the 
same manner as the brief of appellant and in addition thereto shall contain: 

(1) A statement of the case and of the points involved, if the appellee disagrees 
with the statement of appellant. 

(2) A statement of the facts which are necessary to correct or amplify the 
statement in appellant’s brief insofar as it is deemed erroneous or inadequate, with 
reference to pages of the record-on-appeal. 

(3) An appendix, containing a copy of such parts of the record-on-appeal as the 
appellee desires the Court to read, and as have not been presented in the brief of appellant, 
Asterisks, or other appropriate means, should be used to indicate omissions in the testimony 
of witnesses, reference to the pages of the appeal record shall be made, and the names of the 
witnesses shall be indexed. 

h. Reply Brief of Appellant. The appellant may file a reply brief and may set 
forth in an appendix thereto such parts of the record-on-appeal as he may wish the Court 
to read in view of the parts presented by the appellee. 

i. Points Not Argued Are Abandoned. Such assignments of error as are not argued 
in the briefs will be deemed abandoned and may not be argued orally. However, the 
Court, in the interest of justice, may notice jurisdictional or fundamental error apparent 
in the record-on-appeal, whether or not it has been argued in the briefs or made the 
subject of an assignment of error, or of an objection or exception in the court below. 

j. When Appendices Unnecessary. Appendices may be omitted if the record-on- 
appeal consists of a certified transcript or stipulated statement of 75 pages or less. 

k. Amicus Curiae. Any attorney who desires to file a brief in a cause pending 
in the Court, as amicus curiae, may do so if consent therefor in writing signed by the 
attorneys for all parties of record is first filed in the Court; or if, upon motion timely 
filed he is permitted to do so by the Court. Such motion shall state briefly the reason 
for the request and the persons or interests upon whose behalf he seeks to appear, and 
a copy thereof shall be served on all attorneys in the cause. The motion may be heard 


and disposed of any Motion Day, provided reasonable notice of such hearing has been 
served on the attorneys in the cause. 


Rule 3.8 POWER OF LOWER COURT. 


After the entry of an appeal, but before the record-on-appeal is filed in the Court, 
the things required to be done in the lower court or appellate court and objections to 
things done, including the fixing or extension of time within which they shall be done, 
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shall be under the supervision of the lower court, subject to the control of the appellate 
court by motion on proper notice. A certified copy of any order entered by the lower 
court under this Rule shall be filed by the moving party or parties with the clerk of the 
appellate court within 5 days after it is entered. 

Rule 3.9 MOTIONS. 

a. Use. If no other procedure or pleading is specifically provided requests to the 
court for an order or ruling shall be by way of motion filed with the clerk of the court 
and served on the opposite party or his attorney. 

b. Motion to Quash Appeal. Where appropriate, the appellee may file with the clerk 
of the court, a written motion to quash the appeal on the ground that the same is frivolous 
or taken only for the purpose of delay. Such motion may be combined with a motion to 
affirm. 

c. Motion to Affirm Judgment. Where appropriate, the appellee may file a motion to 
affirm the order, judgment or decree sought to be reviewed, on the ground that it is 
manifest that the questions on which the decision of the cause depends are so unsub- 
stantial as not to need further argument. The motion shall set forth clearly and concisely 
the matter on which it is based. Such motion may be combined with a motion to quash. 

d. Time For. Every motion on behalf of an appellee to quash or dismiss an appeal, to 
strike the record or any portion thereof, or to affirm the order, judgment or decree appealed, 
shall be filed, and a copy thereof served upon the opposite party, on or before the day 
the appellee is required to file his brief. 

e. When Heard. Upon proof of such service and without further notice to the opposite 
party, the Court will hear said motion on the first Motion Day thereafter, if a period of 
five days has intervened; otherwise the motion will be heard on the next succeeding 
Motion Day. 

f. Briefs and Argument. The parties may file briefs in support of, or in opposition 
to, the motion any time before the hearing, and at the hearing they will be permitted to 
submit oral arguments if they desire. 

g. Stay of Proceedings. When a motion is made as provided by this rule, further 
proceedings or the time for the filing of any paper or document in the cause will be sus- 
pended until the disposition of the motion. When the motion is disposed of, the cause 
will proceed under the rules unless otherwise ordered by the Court. 

h. Evidence in Support of Motions. Unless the motion is ex parte, all affidavits or 
evidence dehors the record offered in support of any motion before this Court shall be 
filed prior to the hearing thereon, and copies thereof served upon the opposite party in time 
to permit the offering of counter evidence. 

i. Argument After Motion to Affirm Denied. If a motion to affirm is made and denied, 
and the appellant thereafter waives further argument, no further argument shall be 
permitted unless the court requests it. 

Rule 3.10 ORAL ARGUMENTS. 

a. Application For. Oral arguments may be allowed in any case appealed, or presented, 
to the Court if applied for at the time the applicant’s first brief is filed. The application 
for oral argument shall not be incorporated in the briefs or other bound papers but shall 
be filed on a separate paper. The application shall be filed with the clerk and a copy 
thereof shall be served on the opposite party in the same manner that briefs are required 
to be served. 

b. Time allowed. Not more than 30 minutes to the side will be allowed for arguments; 
but this time may be enlarged, for good cause shown, provided application for enlargement 
is made prior to the time the case is set upon the oral argument calendar for hearing 
on a day certain. Not more than 10 minutes to a side will be allowed for argument on 
motions heard on Motion Day unless the Court enlarges the time for good cause shown 
by application filed by either party at least five days prior to the hearing date. 

c. Participation by Attorneys. Not more than two attorneys to the side will be allowed 
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to argue any case, except by special permission. 

d. Duty of Attorneys. In oral argument, attorney for the appellant will be expected 
to state briefly the position occupied by the appellant in the court below, whether plaintiff 
or defendant; the nature of the order, judgment or decree appealed from; the nature 
of the suit in which the order, judgment or decree was entered, and at what point in 
the case it was entered; a short statement of the material facts upon which the order, 
judgment or decree was entered; and the points relied on by the appellant for the reversal 
of the order, judgment or decree appealed from. 

An attorney’s legitimate deductions from the evidence may be argued, but extensive 
reading from the evidence, books, records or briefs will not be permitted. 

e. Court May Require, or Dispense with, Oral Argument. 

In its discretion the Court may require oral argument in any case even though 
the same has not been requested, may limit the time thereof, or may dispense with oral 
argument in any case even though request for oral argument has been made. 


Rule 3.11 PARTIES 


a. Generally. Any party who shall feel aggrieved by a final order, judgment or 
decree may take an appeal and all parties to the cause who are not named as parties 
appellant shall automatically become parties appellee. Any person or persons taking or 
joining in an appeal shall be the party or parties appellant, and all other parties shall be 
parties appellee, regardless of the effect on such party or parties of any order, judgment 
or decree appealed from. As to any party against whom a judgment by default or a decree 
pro confesso has been entered in the lower court, the cause may proceed ex parte, but 
said party shall not be deprived by reason thereof of the right to file cross-assignment of 
errors. 

b. Joinder in Appeal. If any party who is an appellee desires to join as an appellant 
in the appeal he shall file his joinder in appeal, within the time allowed by these rules 
for filing notice of appeal; and thereafter, within the time prescribed by these rules for 
such purposes, he may, if he desires, file such additional assignment of errors and additional 
directions to the clerk of the lower court as he may deem necessary. 

c. Dismissal of Parties. If any party wishes to be dismissed from the appeal, he 
shall present to the court, after 5 days’ notice to the other parties to the appeal, a motion 
for his dismissal from the cause. If the Court determines that the cause can be decided 
without such party it may order that said party be dismissed and that the cause proceed 
to final determination; provided that any dismissed party shall be bound by the decision 
rendered. 

d. Attorneys and Guardians Ad Litem Below as Such. 

Attorneys and guardians ad litem in the lower court shall be deemed attorneys or 
guardians ad litem of the same parties in the Court, unless others are duly appointed after 
notice thereof to the adverse party and the substitution noted of record. 

e. Death of Parties and Substitution. 

(1) Voluntary Substitution. Whenever any party to an appeal pending in the Court 
shall die, the personal representative of the deceased party may voluntarily come in and 
be admitted as a party to the appeal, and said appeal shall thereupon be heard and 
determined as other appeals. 

(2) Involuntary Substitution. If the personal representative of a deceased party does 
not voluntarily become a party to the appeal any interested party may suggest the death 
and move for an order requiring the representative to become a party within twenty days or 
within such time as the Court may order. 

(3) Publication of Order. A copy of such order shall be published within ten days after 
the entry of the order in some newspaper of general circulation in the county of the 
lower court, provided that personal service of a copy of the order upon the personal 
representative shall be deemed the equivalent of, and a substitute for, publication. 
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(4) Dismissal or Revival. If the personal representative of a deceased party fails to 
come in when ordered by the Court to do so, the movant, if an appellee, may procure an 
order of dismissal, and the movant, of an appellant, may procure an order of revival of the 
cause against said personal representative in order that said appeal may be finally 
determined. 

(5) Revivor Unnecessary. If any party to the appeal shall die after the cause is com- 
pletely ready for decision, but before decision rendered, a revivor of the suit against the 
deceased party shall not be necessary. 

(6) Constructive Service. If an appellee dies pending the appeal and service on 
parties interested become necessary, constructive service on such parties may be resorted 
to if personal service cannot be reasonably made. 

Rule 3.12 ADVANCEMENT OF CAUSES. 

For good cause shown, or upon its own motion, the court may advance any cause for 
final hearing. 

Rule 3.13 DISMISSAL OF CAUSES. 

a. Dismissal of Causes When Settled. When any cause pending in the Court is 
settled by compromise or otherwise prior to a decision on the merits, it shall be the duty 
of both parties to immediately notify the Court of such settlement by a signed stipulation 
for dismissal. 

b. Voluntary Dismissal of Appeals. The appellant, or the appellant and appellee joint- 
ly where the appellee has assigned errors, may procure dismissal of an appeal at any time 
by filing with the clerk of the Court a notice for a dismissal and paying the costs of the 
appeal. 

c. Clerk’s Duty. When an appeal has been dismissed, it shall be the duty of the clerk 
of the Court to certify the fact of dismissal to the lower court. 

Rule 3.14 REHEARINGS. 

a. Time For. Unless further time is allowed, rehearings must be applied for by petition 
in writing within 15 days after the filing of the judgment, decree or order of the Court. 

b. Contents of Petition. The petition for rehearing shall not assume a new ground 
or position from that taken in the original argument or briefs upon which the cause was 
submitted, and must set forth concisely, and without argument, the alleged omissions, 
oversights, causes or grounds on which it is based. 

c. Service. A copy of the petition shall be served upon the opposite party or counsel 
and proof of such service shall be transmitted to the Court with the petition. The petition 
for rehearing shall not be considered a part of the record in the cause, unless so ordered 
by the Court, or unless rehearing is granted. No oral argument will be allowed on 
the petition. 

d. Rule Violation. In case of a substantial violation of any material provision of this 
rule, the petition will be stricken by the Court on its own motion and the contents will 
not be considered. 

e. Only One Petition Allowed. The petitioner shall be entitled to file only one petition 
for rehearing with respect to the particular decision and no further petition or motion 
will be received or filed by the clerk or considered by the court. 

{. Further Pleadings. The opposing party may file and serve a reply to a petition for 
rehearing within 5 days after he is served with a copy of the petition. No other pleadings 
shall be allowed. 

Rule 3.15 MANDATE. 

a. Issuance of Mandate. Unless the Court, by special order, shall otherwise direct, 
the clerk, upon the expiration of 15 days from the judgment, decree, or order, shall issue 
such mandate or process as may be directed by the Court. When a judgment of reversal 
is entered which requires the entry of a money judgment on a verdict the mandate shall 
be deemed to require such money judgment to be entered as of the date of the verdict. 


b. Extension of Time for Issuance of Mandate. If a petition for rehearing is filed 
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in a cause, the time for the issuance of the mandate or other process shall be extended until 
the petition is denied, or, if granted, until the cause has been fully determined. 

c. Bond Validations. In bond validation proceedings the mandate will issue upon the 
expiration of 10 days from the entry of the opinion and judgment. 

Rule 3.16 TAXATION OF COSTS. 

a. Cost of Record-On-Appeal. Reasonable costs for preparing the record-on-appeal 
by the clerk of the lower court may be taxed in the lower court after the filing of the 
mandate. 

b. Appellate Court Costs — When Taxed by Lower Court. In all appellate proceedings 
the clerk of the appellate Court shall, in the mandate, assess the parties liable for costs 
reasonably incurred in the court. The judge of the lower court, upon motion therefor, 
shall assess all other appellate costs including the reasonable cost of the preparation of 
the record, in the fiinal judgment or decree, or by a separate judgment entered not later 
than sixty days after the filing of the mandate. 

c. Reviewable by Petition. If any party shall feel aggrieved by any judgment for costs, 
said judgment shall be reviewable in the appellate court upon petition, provided the 
petition is filed within twenty days after the entry of said judgment. 

d. Petition and Notice — Requisite of. A petition to review a judgment for costs shall 
set forth with particularity the items of cost allowed by the lower court and the items 
complained of. A copy of such petition shall be served forthwith upon the party adversely 
affected, and proof of service shall be filed in the Court. The adverse party shall file 
his reply to the petition within ten days after service of the petition on him. 

e. Attorney’s Fees. Where attorney’s fees are allowable by law for services in the 
appellate court the request therefore shall be presented by motion filed with the clerk of the 
appellate court at the time of filing the party’s first brief, and shall be disposed of at the 
time the case is disposed of on the merits, unless otherwise ordered by the court. 

Rule 3.17 PENALTIES FOR VIOLATION. 

The violation of any of these rules shall subject the offending person to such penalties 
as the Court may impose. 

Rule 3.18 COMPUTATION OF TIME. 

In computing any period of time prescribed or allowed by these rules, by order of 
court, or by any applicable statute, the day of the act, event or default from which the 
designated period of time begins to run is not to be included. The last day of the period 
so computed shall be counted, unless it is a Sunday or a legal holiday, in which event 
the period shall run until the end of a next day which is neither a Sunday nor a legal 
holiday. When the period of time prescribed or allowed shall be less than 7 days, inter- 
mediate Sundays and legal holidays shall be excluded in the computation. A half holiday 
shall be considered as any other day and not as a holiday. 


PART IV. SPECIAL AND EXTRAORDINARY PROCEEDINGS 
Rule 4.1 REVIEW OF ADMINISTRATIVE BOARDS AND AGENCIES. 

a. Generally. All appellate review of the rulings of any commission or board shall 
be governed by these rules. The scope of review shall not be affected by any change of 
procedure made by these rules. 

b. Industrial Commission. 

(1) Method of Review. Compensation orders of the Florida Industrial Commission 
shall be reviewable by certiorari to the court instituted by notice of appeal and assignments 
of error in accordance with this Rule. 

(2) Notice and Assignment of Errors. The notice of appeal and assignment of errors 
shall be filed simultaneously with the Industrial Commission within 30 days after the 
rendition of the order sought to be reviewed. Certified copies thereof shall be promptly 
filed with the Clerk of the Court. 

(3) Record-on-Appeal. Within 10 days after the filing of the notice of appeal, the 
Director of the Workmen’s Compensation Division shall transmit to the Court an original 
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record of the proceeding before the Deputy Commissioner which was reviewed by the 
Full Commission, the originals of any motions or other instruments filed in connection with 
such review by the Full Commission, and the original order sought to be reviewed, which 
shall constitute the record-on-appeal by the Court. 

(4) Form of Brief. Briefs shall be prepared in the manner provided in Rule 3.7 but no 
appendix shall be required except where the record-on-appeal exceeds 75 pages. 

(5) Appellant’s Brief, Service. Appellant shall file his brief and serve copies on the 
opposing party and the Industrial Commission within 15 days after the notice of appeal is 
filed. 

(6) Appellee’s Brief — When Filed. The appellee shall file his brief and serve copies on 
appellant and the Industrial Commission within 15 days after he is served with a copy of 
the appellant’s brief. 

(7) Appellant’s Reply Brief. The appellant shall file and serve any reply brief he deems 
necessary within 10 days after he is served with appellee’s brief. 

(8) Oral Argument. After appellant’s reply brief is filed the cause shall be heard on 
any motion day on 5 days’ notice. 

(9) Scope of Review. In reviewing the final order of the Full Commission, the Court 
will look to the proceedings to determine if they accord with the essential requirements 
of law, and if found to accord, to determine whether or not the Full Commission observed 
the substantial evidence rule in reviewing and acting on the Deputy Commissioner’s findings 
and compensation order. In reviewing the final order, the Court will not weigh the pro- 
bative force of conflicting evidence, but will confine its examination to the nature of the 
evidence and the legal effect given it by the Deputy Commissioner and the Full 
Commission. 


Rule 4.2 INTERLOCUTORY APPEALS. 

a. Interlocutory Appeals. Appeals from interlocutory orders or decrees in equity, and 
orders or decrees entered after final decree, may be prosecuted in accordance with this 
rule; provided that nothing contained in this rule shall preclude the review of such 
orders and decrees on appeal from the final decree in the cause. 

b. Time for Filing. The notice of appeal and assignments of error shall be filed within 
20 days from the rendition of order or decree sought to be reviewed. 

c. Disposition. If it affirmatively appears that the appeal is frivolous, was not taken 
in good faith, was taken for delay, or is without substantial merit, it will be dismissed and 
the cost of the proceeding imposed on the appellant. 

d. Record-on-Appeal. No record on appeal shall be required or permitted other than 
certified copies of the appeal papers and the judgment or order appealed from. The ap- 
pendices shall contain full copies of all pleadings and other parts of the record needed 
to determine the appeal. 

e. Briefs. Briefs shall be prepared, filed and served in accordance with Rule 3.7 except 
that appellant’s main brief shall be served within 15 days after the notice of appeal is 
filed, appellee’s brief shall be served within 10 days after he is served with appellant’s 
brief, and appellant’s reply brief shall be served within 5 days after he is served with 
appellee’s brief. All briefs shall be promptly filed after service. 

f. Hearing and Dispositions. The appeal may be noticed for hearing on any Monday 
fcllowing the filing of the last brief. The appellate court may reserve ruling until final 
disposition of the cause by the lower court. 

g. Other Rules. Except as modified by this rule the other rules of the Florida Ap- 
pellate Rules shall apply to interlocutory appeals. 


Rule 4.3. BOND VALIDATION PROCEEDINGS 


Appeals may be taken in bond validation proceedings only from the final decree within 
20 days after the rendition of such decree. 


The procedure to be followed in taking and perfecting said appeals and the time within 
which such proceedings shall be taken shall be the same as that herein provided for 
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interlocutory appeals, except that a certified transcript of the proceedings shall be filed 
with the appellant’s brief and a copy served on opposing counsel. The opinion and 
judgment shall be final after 10 days and the mandate shall issue forthwith if no petition 
for rehearing has been filed within said 10 day period. In the event a petition for rehear- 
ing shall be filed, the same shall receive immediate consideration by the court and, if 
denied, the mandate shall issue simultaneously with the denial of the petition. 

Rule 4.4 APPEALS IN PROBATE AND GUARDIANSHIP PROCEEDINGS AND CASES 

INVOLVING ESTATES OF INFANTS. 

These Rules shall apply to appeals from final orders or decrees of county judge’s courts 
pertaining to probate matters or to estates and interests of minors and incompetents. 

Rule 4.5 EXTRAORDINARY WRITS: MANDAMUS, CERTIORARI, PROHIBITION, 
QUO WARRANTO, HABEAS CORPUS, AND STAY WRITS. 

a. GENERALLY, 

1. When Heard. Notice. All applications for writs of mandamus, certiorari, pro- 
hibition, quo warranto, habeas corpus, and other writs necessary to the complete exercise 
ot the jurisdiction of the Court, as authorized by the Constitution, shall be made as herein 
provided. 

2. Writs Raising Issue of Fact Will Not Be Heard. When it appears that an applica- 
tion raises questions of fact which will require the taking of testimony said application 
will not be entertained by the Court. 

3. Brief Served on Respondent. A copy of every brief required with any application 
shall be served on the adverse party. 

4. Oral Arguments. Oral arguments on application shall be governed by the pro- 
visions of these rules. 

b. MANDAMUS. 

1. When entertained. No original petition in mandamus will be entertained unless 
a state officer, state board, state functionary, or an agency authorized to represent the 
public generally, is named as respondent. 

2. Petition. Application for a writ of mandamus shall be by petition setting up briefly 
the basis for the relief prayed, and shall be supported by brief, a copy of which shall 
he served on the respondent prior to the application. 

3. Issuance of Alternative Writ or Rule. If the petition makes a prima facie case, the 
Court will issue the alternative writ, or a rule directing the respondent to show cause 
on a day certain why an alternative writ should not issue. 

4. Respondent’s Return and Brief. When the alternative writ has issued, the respondent, 
on or before the return day fixed therein, shall file such appropriate pleadings as he may 
deem proper, and a brief in support thereof, a copy of which shall be served on the relator 
on or before the time of filing. 

5. Relator’s Reply Brief. Relator shall be allowed not exceeding 10 days after the 
service of respondent’s pleadings and brief to file a reply brief, and to serve a copy on the 
respondent; after which time the cause will be deemed ready for final disposition, unless 
further proceedings are ordered by the Court. 

ce. CERTIORARI. 

1. Petition to Be Supported by Transcript and Brief. Application for writ of certiorari 
shall be by petition filed in the Court within 30 days from the rendition of the order, 
judgment or decree sought to be reviewed. Unless otherwise ordered by the Court, 
it shall be accompanied by a certified transcript of the record of the proceedings the peti- 
tioner seeks to have reviewed or so much thereof as is essential. Unless shown by the 
respondent or his attorney to be necessary, no other record shall be required, The petition 
shall contain a concise statement of the cause and the reasons relied on for granting the 
writ. It shall be accompanied by a supporting brief prepared as provided by Rule 3.7. 

2. Respondent to Be Served With Petition, Transcript and Brief. Unless otherwise 
crdered by the Court, a copy of the petition, transcript, and brief shall be served on 
respondent or his attorney on or before the time the application is filed with the clerk 
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of the Court. 

3. Respondent’s Brief — When Filed. The respondent shall file his brief in opposition 
to the writ, and serve a copy thereof upon the petitioner, within twenty days after he 
has been served with copy of petitioner’s brief. 

4. Reply Brief. Petitioner shall file such reply brief as he deems necessary, and serve 
a copy of the same on respondent, within ten days after he has been served with a copy 
of respondent’s brief. 

5. Oral Argument. The petition shall be set down for oral argument on some Motion 
Day after the time allowed petitioner herein to file his reply brief; and, unless further 
proceedings are ordered by the Court, the cause shall be finally disposed of without further 
oral agrument. On petition to the Supreme Court for a writ of certiorari to review a deci- 
sion of a district court of appeal no oral argument shall be allowed unless permitted by 
the Supreme Court. If the petition is granted the Supreme Court may call for such further 
arguments and briefs as it may deem desirable and fix the time therefor. 

d. PROHIBITION. 

1. Petition. Application for a writ of prohibition shall be by suggestion, in conformance 
with the applicable statutes, and shall be supported by brief, a copy of which shall be 
served on the respondent. 

2. Issuance of Rule. If the suggestion makes a prima facie case the Court will issue 
a rule directing the inferior court to show cause on a day certain why the writ as prayed 
for should not issue; and such rule shall operate as a supersedeas when the same has been 
issued and notice thereof given to respondent. 

8. Respondent’s Return and Brief. On or before the return day fixed in the rule, the 
respondent shall file such appropriate pleadings as he may deem proper, and a brief in 
support thereof, a copy of which shall be served on relator on or before the brief is 
filed. 

4. Relator’s Reply Brief. Relator shall be allowed not exceeding ten days after the 
service of respondent’s pleadings and brief to file a reply brief, and to serve a copy on 
the respondent; after which time the cause will be deemed ready for final disposition, 
unless further proceedings are ordered by the Court. 

e. QUO WARRANTO. 

1. By Whom Instituted. Proceedings in quo warranto, including informations in the 
nature of quo warranto, may be instituted by petition or information in the name of the 
State by the Attorney General, or by any person claiming title to the office or franchise 
on the refusal of the Attorney General. 

2. Governed by Rules on Mandamus. The petition shall conform to statutes on quo 
warranto, but the rules governing mandamus as to pleading, filing briefs, and final dis- 
position of the cause shall apply to and govern quo warranto. 

f. HABEAS CORPUS. 

1. Issued by Whom— Governed by Statutes. When sworn application is made there- 
for, a writ of habeas corpus or an order to show cause may be issued by the Court, or by 
any justice or judge thereof, in the manner provided by law. 

2. Notice to Attorney General. If the validity of any statute, or criminal proceeding 
or conviction, is attacked, notice of the application shall be given to the Attorney General. 
The time for the notice to run may be shortend by the Court, judge or justice issuing 
the writ but in no case shall notice be dispensed with. 

8. Respondent’s Return and Brief. If the writ is issued an early return date shall be 
set by the Court. On or before said return date the officer holding custody of the ap- 
plicant shall file his formal return, which may include a motion to quash, and his brief, 
and serve a copy thereof upon the applicant. 

4. Applicant’s Brief. Within 10 days after the service of respondent’s return and brief 
upon him, the applicant may file a brief, and such pleadings as he may deem necessary, and 
shall serve a copy thereof upon the respondent. 

5. Respondent’s Reply Brief. If the applicant’s brief contains any matter not covered 
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by the respondent’s brief, the respondent shall have 5 days after he has been served within 
which to file a reply brief, and to serve a copy on the petitioner. 

6. Final Disposition. In the absence of a motion to quash or a motion for discharge 
notwithstanding the return, issue shall be deemed joined on the return, and the cause shall 


proceed to final disposition in accordance with this rule, unless further proceedings are 
crdered by the Court. 


g. CONSTITUTIONAL WRITS. 


1. After Appeal and Notice. Application for constitutional or other writs necessary 
to the complete exercise of the jurisdiction of the Court will be entertained only after 
reasonable notice to the adverse party. No such petition will be entertained unless an 
appeal has been perfected and then only when it is made clearly to appear that a super- 
sedeas order entered by the lower court will not completely preserve the Court’s jurisdic- 
tion, or that the lower court has erroneously refused to enter such an order. 

2. Final Adjudication on Merits. When. If it should develop on the application for 
the writ that the ends of justice will be best served by disposing of the cause on the 
merits, the Court will so determine, allow the attorneys time to file briefs, and dispose 
of the cause on the merits without further agruments. 

Rule 4.6 CERTIFIED QUESTIONS 

a. When Certified. When it shall appear to a judge of the lower court that there is 
involved in any cause pending before him questions or propositions of law that are 
determinative of the cause and are without controlling precedent in this State and that 
instruction from the Court will facilitate the proper disposition of the cause, said judge, 
on his own motion or on motion of either party, may certify said question or proposition 
ot law to the Court for instruction. 

b. Limitations On. Only questions or propositions of law that are definitely and 
concisely stated and that can be answered without regard to other issues in the cause 
will be considered by the Court. The certificate shall not be employed in such a way as to 
affect the jurisdiction of the Appellate Court or the lower court, and must be limited to 
those cases in which instructions will facilitate the final disposition of the cause. 

c. Contents of Certificate. The certificate shall contain the style of the case, a “State- 
ment of Facts” showing the nature of the cause and the circumstances out of which the 
questions or propositions of law arise, and the “Questions” of law to be answered. 

d. Preparation of Certificate. The certificate may be prepared by stipulation, or as 
directed by the lower court judge, upon due notice. When prepared and signed by the 
judge, it shall be endorsed and certified to the Court by the clerk of the lower court under 
his official seal. 

e. Costs of Certificate. If sufficient reason therefor is shown, this Court may require 
the entire record to be sent up and decide the controversy as if it were on appeal. The 
costs of the certificate and filing fee shall be divided equally between the parties, unless 
otherwise ordered by the Court. If the entire record is sent up and decision rendered as on 
appeal, costs shall follow the general rule pertaining to the taxation of costs. 

f. Briefs and Argument. When the certificate is filed in the Court, briefs of all parties 
shall be filed within fifteen days after the certificate is filed, unless otherwise directed by 
the lower court. 

g. Oral Argument. Oral argument may be granted on application, in which event 


the matter will be set for hearing either on a Motion Day or on an oral argument day as 
the Court shall direct. 


PART V. SUPERSEDEAS ON APPEAL 
Rule 5.1 SUPERSEDEAS DISCRETIONARY WHEN APPEAL IS FROM INTER- 
LOCUTORY ORDER 
When it shall be made to appear to the lower court that an appeal to review an 
interlocutory order or decree in equity has been or is about to be taken to the Court, 
the lower court may, in its discretion, grant a supersedeas or stay upon appellant’s giving 
a good and sufficient bond conditioned that such appeal shall be taken within ten days, 
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and to pay all costs, damages and expenses occasioned by reason of the stay of proceedings, 
together with such other and further conditions as may be fixed by the lower court in 
the event the order or judgment of which a review is sought, is not quashed, modified or 
reversed, 

Rule 5.2 WHEN APPEAL IS FROM FINAL JUDGMENT OR DECREE 

Every appeal taken to the Court from a final judgment or decree shall operate as 
a stay or supersedaes upon posting bond under the conditions specified herein. 

Rule 5.3  SUPERSEDEAS AS OF RIGHT 

a. Money Judgment or Decree. If the appeal is from a final money judgment or 
decree the stay or supersedeas shall be as of right upon the posting of the bond. 

b. Probate and Guardianship Proceedings and Cases Involving Estates of Infants. 
Every appeal shall, as a matter of right, operate as a supersedeas if the appellant, within 
the time limited for taking the appeal, files in the office of the clerk of the lower court 
a supersedeas bond, with good and sufficient personal sureties or corporate surety approved 
by said clerk, the terms, conditions and amount of which bond shall have been fixed 
by order of the lower court upon notice to the appellee; provided, that for an appeal from 
an order appointing or removing an executor, administrator, guardian or curator to operate 
as a supersedeas or have the effect of placing or keeping the estate in the possession of 
the party appealing, bond shall be required sufficient in amount to cover the full value of 
the estate. 

Rule 5.4 SUPERSEDEAS OR STAY OF INDUSTRIAL COMMISSION ORDER 

In all appeals from compensation orders of the Florida Industrial Commission, the 
Commission may grant a supersedeas or stay upon appellant’s giving a good and sufficient 
bend as provided in this Rule, conditioned to pay the amount of the award, interest and 
costs, if the Commission shall be affirmed by the Court; provided, however, that if an 
employer who is an appellant has secured the payment of benefits of the Workmen’s 
Compensation Law to his employees no bond shall be required. The interest shall not 
exceed six per cent of the amount of compensation due and payable at the time the order 
of the Court is filed with the Industrial Commission, and shall be paid at the same time as, 
but in addition to, such compensation. 


Rule 5.5 MOTION AND ORDER FOR SUPERSEDEAS TO STAY FINAL JUDG- 
MENT 
If a party desires to supersede a final judgment, order or decree, he shall, at the time 
the appeal is taken, or at any time prior to filing the record on appeal in the Court, 
apply to the lower court for an order fixing the amount, terms and conditions for a good 
and sufficient bond to be payable to the adverse party. 
Rule 5.6 “GOOD AND SUFFICIENT BOND” DEFINED 
A “good and sufficient bond” shall be taken to mean a bond with a principal and two 
good and sufficient personal sureties, or one surety company, if it is authorized to do 
business in the State of Florida, when and if approved by the clerk or judge of the lower 
court or an officer authorized by the order granting the stay or supersedeas. 
Rule‘5.7 BOND WHEN JUDGMENT IS FOR RECOVERY OF MONEY NOT SE- 
CURED 
When the judgment, order or decree requires or provides unconditionally for the pay- 
ment or recovery of money, the bond shall be conditioned to satisfy the judgment or 
decree or any modification not increasing the amount thereof, in full, including costs, 
interest (if chargeable), and damages for delay, in event the appeal be dismissed or the 
judgment, order or decree is affirmed. 
Rule 5.8 BOND WHEN JUDGMENT IS FOR RECOVERY OF MONEY OTHER- 
WISE SECURED 
When the judgment, order, or decree is for the recovery of money otherwise secured, 
tle bond shall be conditioned to pay costs on appeal, interest (if legally chargeable) and 
damages for delay, together with such other and further conditions as shall be fixed by 
the Court. 
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Rule 5.9 BOND WHEN JUDGMENT IS OTHER THAN FOR MONEY 

If the judgment order or decree is in whole or in part other than a money judgment, 
order or decree, the elements to be considered in fixing the amount and conditions of the 
bond shall be the cost of the action, cost of the appeal, interest (if chargeable), damages 
for delay, use, detention, and depreciation of any property involved. 
Rule 5.10 REVIEW OF ORDER WHEN ARBITRARY OR UNREASONABLE 

If the lower court refuses to grant a supersedeas or stay, or if any bond required by 
said court is deemed to be arbitrary or unreasonable or such as is for any other reason 
not proper, the order of refusal, or the order fixing the terms and conditions of the bond, 
may be reviewed and over-ruled, modified or discharged by the Court on motion, pro- 
vided reasonable notice of the hearing on said motion is given to the adverse party. 
Rule 5.11 JUDGMENT AGAINST SURETY 

By entering into a supersedeas or stay order bond given pursuant to these rules, or 
any statute or order of court, the surety submits himself to the jurisdiction of the lower 
court, and his liability thereon may be enforced by said court, after motion and citation, 
without the necessity of resorting to an independent action. 


PART VI. CRIMINAL APPEALS 
Rule 6.1 APPLICABILITY OF PART VI. 

Appeals in criminal cases to the Supreme Court and the District Courts of Appeal 
shall be prosecuted in accordance with Part VI of these rules and, except as herein 
stated, with such provisions of other Parts of these rules as are not inconsistent with 
the provisions of Part VI. 

Rule 6.2. WHEN APPEAL TO BE TAKEN BY DEFENDANT. 

Any appeal by the defendant shall be taken within thirty days after the judgment 
is entered, or from the judgment or sentence, or both, within thirty days after the sentence 
is entered. 

Rule 6.3. WHEN APPEAL TO BE TAKEN BY THE STATE. 

An appeal may be taken by the state only within thirty days after the order or sen- 
tence appealed from is entered, except that when the defendant takes an appeal from 
the judgment the state may, not later than ten days after the defendant files his assign- 
ments of error and serves a copy thereof, take an appeal authorized by Section 924.07 (4), 
Florida Statutes. When an appeal is taken by the state by filing a notice of appeal, a filing 
fee of $25.00 shall be transmitted to the Clerk of the Appellate Court by the Board of 
County Commissioners of the county in which the trial court is located. 

Rule 6.4. HOW APPEAL TAKEN; NOTICE OF APPEAL. 

An appeal may be taken only by filing with the clerk of the lower court a notice in 
writing stating that the appellant appeals from a judgment, order, ruling or sentence, 
as the case may be, and if the appeal be taken by a defendant, by depositing a filing 
fee of $25.00 with the clerk of the lower court unless the appellant is adjudged insolvent 
prior to the time of such filing; provided, however, that the state may, at its option, 
take an appeal authorized by Section 924.07(4), Florida Statutes, by filing cross assign- 
ments of error with such clerk in lieu of filing a formal notice of appeal. The notice of 
appeal or cross assignments of error, as the case may be, shall be signed by the prose- 
cuting attorney or by the attorney general when the state takes an appeal from a trial 
court, and by the attorney general when the state takes an appeal from a District Court 
of Appeal. When an appeal is taken by the defendant, the notice of appeal shall be 
signed by him or his attorney. The appellee may waive the right to notice that an 
appeal has been taken. Upon the filing of a notice of appeal, the clerk of the court in which 
it is filed shall, within 5 days after such filing, send a certified copy of such notice of 
appeal and the filing fee to the Appellate Court to which the appeal is taken and a 
certified copy to the attorney general. 

Rule 6.5. NOTICE TO COUNSEL FOR STATE WHEN DEFENDANT APPEALS. 
A copy of the notice of appeal shall be served on the prosecuting attorney when an 
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appeal is taken by the defendant from a trial court, and upon the attorney general when 
it is taken by him from a District Court of Appeal. 
Rule 6.6 NOTICE TO DEFENDANT WHEN STATE APPEALS. 

a. Service. If the appeal is taken by the state, except under authorization of Section 
924.07(4), Florida Statutes, a copy of the notice of appeal shall be served on the defendant, 
if his place of residence is known, and on the counsel, if any, who appeared for him at 
the trial. 

b. Service Under Section 924.07(4). If, after the defendant appeals from a judgment 
the state takes an appeal authorized by Section 924.07(4), Florida Statutes, by filing either 
a notice of appeal or cross assignments of error, a copy of such notice of appeal or cross 
assignments of error, as the case may be, shall be served on the appealing defendant, if 
his place of residence is known, or if an attorney, has filed assignments of error in behalf 
of such defendant, upon such attorney. 

Rule 6.7. ASSIGNMENTS OF ERROR AND DIRECTIONS TO CLERK. 


a. By Appellant. Within ten days after the filing of a notice of appeal, except one 
filed by the state under authority of Section 924.07(4), Florida Statutes, the appellant 
shall file with the clerk of the lower court and serve copies of his or its assignments of 
error and directions to the clerk for making up the record on appeal, upon the attorney 
of record for the state if the defendant be the appellant and upon the defendant or his 
attorney if the state be the appellant, the said directions to designate the portions of the 
record, proceedings and evidence to be included. The assignments of error and directions 
to the clerk may be combined in one document. 

b. By Appellee. The appellee may, within ten days after such service is made, file 
with the clerk of the lower court and serve a copy of his or its directions designating 
additional portions essential to be included in the record on appeal, upon the defendant 
or his attorney if the defendant be the appellant or upon the attorney of record for the 
state if the state be the appellant. 

c. Cross Assignments of Error When State Files Notice of Appeal Under Section 
924.07(4), Florida Statutes. When, after the defendant appeals from the judgment, the 
state takes an appeal under authority of Section 924.07(4), Florida Statutes, by filing a 
notice of appeal instead of by filing cross assignments of error, it shall also file cross as- 
signments of error and serve a copy thereof upon the defendant or his attorney within 
ten days after being served with a copy of the defendant’s assignments of error. 

d. Additional Directions by Appellant Upon the Filing of Cross Assignments by the 
State. Upon the filing of cross assignments of error by the state for the purposes of its 
appeal under Section 924.07(4), Florida Statutes, the appealing defendant may, within five 
days after service of a copy thereof upon him or his attorney, file further directions to the 
clerk and serve a copy upon the attorney of record for the state. 

e. Extension of Time For Filing. The time for filing such assignments of error and 
directions to the clerk may be extended by either the lower court or the appellate court. 
There shall be no extension of the time for the state to appeal under authority of Section 
924.07(4), Florida Statutes, by filing cross assignments of error, but if the state has taken 
such an appeal by filing a timely notice of appeal, either the lower court or the appellate 
court may extend the time for the state to file its cross assignments of error. 

f. Stipulation As to Contents of Appeal Record. The parties, by written stipulation 
filed with the clerk of the lower court, may designate the parts of the records, proceedings 
and evidence to be included in the record on appeal and may agree upon a condensed 
statement in narrative form of all or part of the testimony and, if thus done, the same 
shall be in lieu of and shall take the place of directions to the clerk for making up the 
transcript of record on appeal. 

g. Formal Exceptions Not Necessary In Order to Assign Error. Formal exceptions 
to rulings, orders or charges of the court are not necessary to support the assignments or 
cross assignments of error provided for by these Rules; but for all purposes for which 
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an exception has ever been necessary, it is sufficient that a party, at the time that the 
ruling, order, or charge of the court is made, or sought, makes known to the court the 
action which he or it desires the court to take, or his or its objection to the action of 
the court and his or its grounds therefor; and, if a party has no opportunity to object to 
a ruling or order at the time it is made, the absence of an objection shall not thereafter 
prejudice him. 

Rule 6.8. TRANSCRIBING AND FILING NOTES OF REPORTER UPON APPEAL. 


When an appeal is taken by either the state or the defendant, the trial court shall, 
upon motion of either party, direct the reporter to transcribe his notes of the proceedings 
or such part or parts thereof as are requested by such motion. The reporter shall certify 
the correctness of the notes and of the transcript thereof and shall file the notes and 
the transcript, duly certified, and two copies of such transcript with the clerk of said 
court. If the prosecuting attorney or the defendant or his attorney questions the correct- 
ness of the notes and/or transcript, the question shall be settled by the court. The cost 
of such stenographic report and copies shall be paid by the defendant if he takes the 
appeal and by the county if the state takes the appeal, except that if the state appeals 
under authority of Section 924.07(4), Florida Statutes, after the taking of an appeal by the 
defendant, the defendant shall pay the cost of that part which he procures to be pre- 
pared and the county shall pay for that part which the state procures to be prepared; 
provided that, if an appealing defendant is adjudged insolvent, the county shall pay the 
cost of such transcript and copies. 

Rule 6.9. PREPARATION AND TRANSMISSION OF RECORD TO APPELLATE 
COURT ON APPEAL BY DEFENDANT. 

a. Preparation. When an appeal is taken by the defendant, the preparation of the record 
shall be begun upon the expiration of the periods hereinabove allowed the parties for filing 
directions to the clerk or upon the entry of an order on objections thereto. An original 
and two copies shall be completed by the clerk as expeditiously as possible, within the 
time allowed for filing the appeal record in the appellate court, and delivered to the 
attorney for the defendant, or to the defendant if he has no attorney, even though the 
state may also have appealed under authority of Section 924.07(4), Florida Statutes, by 
filing either notice of appeal or cross assignments of error. The original record shall be 
duly certified. 

b. Filing and Service. Within forty days from the date an appeal is taken by the 
defendant, he shall file the appeal record with the clerk of the appellate court and serve 
a copy thereof upon the attorney general, even though the state may also have appealed 
under authority of Section 924.07(4), Florida Statutes, by filing either a notice of appeal 
or cross assignments of error, unless the time is extended by a judge of the lower court 
or a judge or justice of the appellate court, as the case may be; provided, that no exten- 
sion of time for more than ten days shall be granted without notice to the adverse party. 
If an extension is granted by the judge of the lower court, a certified copy of the order 
granting such extension shall be immediately transmitted to the clerk of the appellate 
court and to the attorney general by the attorney at whose instance it was procured or 
by the defendant if not procured at the instance of an attorney. 

c. Approval by Lower Court. It shall not be necessary for the record on appeal to 
be approved by the lower court but if any difference arises as to whether the record duly 
discloses what occurred, the difference shall be submitted to and settled by the lower 
court and the record made to conform to the truth. 

d. Omissions and Corrections. If anything material to either party is omitted from 
the record on appeal by error or accident, or is misstated therein, the parties by stipulation, 
or the lower court either before or after the record is transmitted to the appellate court, 
or the appellate court on a proper suggestion, or on its own initiative, may direct that 
the omission or misstatement shall be corrected, and, if necessary, that a supplemental 
record shall be certified and transmitted to the appellate court. 
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e. Transmission of Original Papers. When either the lower court or the appellate court 
is of the opinion that original papers or exhibits should be inspected by the appellate 
court or sent to the appellate court in lieu of copies, it may make such order therefor, 
and for the safekeeping, transportation, and return thereof as it deems proper. 

f. Clerk’s Costs. When the defendant takes an appeal, the clerk’s costs incident to 
the appeal shall be paid by the defendant, or by the county in case the defendant is 
adjudged insolvent. 

Rule 6.10. TRANSMISSION OF RECORD TO APPELLATE COURT UPON APPEAL 
BY STATE. 

a. Filing and Service. When an appeal is taken by the state except under authority 
of Section 924.07(4), Florida Statutes, the provisions of Rule 6.9 shall be applicable, 
except that the clerk of the lower court shall deliver the transcript of record to the 
appellate court and one copy to the attorney general and the other copy to the appellee, 
if his place of residence is known, or, if not, on the counsel, if any, who appeared for 
him at the trial, provided that, if the appellee’s residence is unknown and no counsel 
appeared for him at the trial, the clerk shall hold the appellee’s copy of the record sub- 
ject to the appellee’s demand. 

b. Clerk’s Costs. When the state takes an appeal, except when it appeals under 
authority of Section 924.07(4), Florida Statutes, after the defendant appeals from the 
judgment, the clerk’s costs incident to the appeal shall be paid by the county. 

Rule 6.11. BRIEFS. 

a. What to Contain. Briefs shall be prepared as required by Rule 3.7; provided that 
it shall not be necessary that an appendix be included in or filed with the appellant’s 
brief, but if such be done, an appendix may be included in or filed with the appellee’s 
brief. 

b. Time For Filing. Within thirty days after filing the transcript of record, the 
appellant shall file the original and one copy of his or its brief with the clerk of the ap- 
pellate court and serve one copy on the appellee. 

Within twenty days after a copy of the appellant’s brief has been served upon him 
or it, the appellee shall file the original and one copy of his or its brief with the clerk of 
the appellate court and serve one copy on the appellant. 

Within twenty days after service of a copy of the appellee’s brief upon the appel- 
lant, the latter may file the original and one copy of a reply brief with the clerk of the 
appellate court, and serve one copy on the appellee. 

When an appeal is taken by the defendant and thereafter the state appeals under 
authority of Section 924.07(4), Florida Statutes, the terms “appellant” and “appellee,” as 
used in this Rule, shall mean the defendant and the state, respectively. 

Rule 6.12. REQUESTS FOR ORAL ARGUMENT. 

Requests for oral argument shall be made in accordance with Rule 3.10. 
Rule 6.13. DISMISSAL OF APPEAL FOR FAILURE TO PROSECUTE. 

The appellate court may dismiss the appeal if the appellant does not prosecute 
it as required by these rules. When an appeal is dismissed, the clerk of the appellate 
court shall file with the clerk of the trial court a certified copy of the order of dismissal. 
Rule 6.14. APPEALS IN CRIMINAL CAUSES TO HAVE PRECEDENCE. 

All appeals in criminal cases shall have precedence over other appeals and shall 
be placed first upon the calendar for hearing. Appeals in cases where a sentence of death 
has been imposed shall have precedence over all other appeals. 

Rule 6.15. BAIL PENDING APPEAL. 

a. Notice of appeal required; review in case of noncompliance. The lower court 
shall make no order granting to a defendant bail pending appeal prior to the filing of a 
notice of appeal by such defendant, and any order made in violation hereof may be 
reviewed by the appellate court upon the motion of the state, supported by a certified 
copy of such order and the certificate of the clerk of the lower court that the defendant 
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thereby granted bail has not filed a notice of appeal prior to the making of such certi- 
ficate. 

b. Application to Lower Court. The sufficiency of an application to the lower court 
for bail pending appeal shall be tested by applying the principles laid down in Younghans 
v. State, 90 So. 2d 308. 

c. Lower Court to State Reasons When Denying. When the lower court denies bail 
pending appeal, it shall state in its order of denial the reasons therefor. 

d. Review of Denial Upon Motion of Defendant. An order denying bail pending 
appeal may be reviewed by the appellate court upon the motion of the defendant, sup- 
ported by a certified copy of such order and of a notice of appeal and the proceedings 
in the lower court concerning bail pending appeal, including any evidence relating thereto 
but not necessarily including a transcript of the trial proceedings. 

e. Review of Order Granting Upon Motion of State. An order granting bail pending 
appeal may be reviewed by the appellate court upon the motion of the state, supported 
by a certified copy of such order and of the proceedings in the lower court concerning 


bail pending appeal, including any evidence relating thereto but not necessarily including 
a transcript of the trial proceedings. 


Rule 6.16. APPLICATIONS FOR REHEARING. 
Applications for rehearing shall be made in accordance with Rule 3.14. 


PART VII. FORMS 
Rule 7.1. APPROVED FORMS. 


The forms set forth in these rules are approved. Departures from the suggested 
forms shall not void papers otherwise sufficient. 
Rule 7.2. FORMS. 


The following forms are approved: 


a. Appeal, Notice of. The notice of appeal shall be substantially in the following 
form: 


(Title of Court) 


A: 
Plaintiff, 
vs. 
et ak, 
Defendants. 


NOTICE OF APPEAL 
The defendant, C.D., takes and enters his appeal to the...................00005 


Court of Florida to review the order, judgment or decree of the Circuit Court for 


, 19...., entered in the above styled cause and 
recorded in the records of said Court in 
COD excdekes , and all parties to said cause are called upon to take notice of the outey 


of this appeal. 
Attorneys for C.D. 
b. Appeal Joinder In. A joinder in appeal shall be substantially in the following form: 
(Title of Court) 


A.B., 

Plaintiff, 

vs. 

et ak; 

Defendants. 

JOINDER IN APPEAL 
The defendant, E. F., hereby joins in the appeal taken and entered by the defend- 
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in the above styled cause on the GE 
19...., to review the order, judgment or decree of the Circuit Court for ............... 
County in said cause, bearing date of 


Attorneys for said E.F. 


c. Bond in Criminal Appeal. Bail bonds in criminal appeals shall be in the follow- 
ing form: 


Florida 
STATE OF FLORIDA, ) 
Plaintiff, ) 
vs ) BOND ON APPEAL 
Defendant. ) 
KNOW ALL MEN BY THESE PRESENTS that We 
firmly bound unto the State of Florida in the penal sum of $.................. dollars 


money of the United States of America for the payment whereof well and truly to be 
made, we bind ourselves, our heirs, executors, administrators, and successors, jointly and 
severally, firmly by these presents. 

NOW THE CONDITIONS of this obligation are such, that whereas the said 


cause, was at a term of the above named court on the ............ OL 


final judgment was thereafter made and entered against the said defendant and whereas 
the said defendant being dissatisfied with the judgment and sentence of said Court did 


, A.D. 19.... sue out an appeal to the 


prosecute his said appeal and in the event that said Appeal be dismissed or the said 
judgment and sentence be affirmed, shall be personally forthcoming in the above named 
court to answer and abide the final order, sentence or judgment which may be passed 
in the premises by virtue of the Appellate court, and, in case the cause is reversed and 
remanded, shall personally be and appear at the next term of the said court, in which 
the case was originally determined, thereafter to be held (from day to day and term to 
term) to answer in the premises and not to depart from the court without leave thereof, 
then this obligation to be null and void else to remain in full force, effect and virtue. 


Principal 

Surety 

(SEAL) 
Surety 
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AFFIDAVIT OF BONDSMEN 


STATE OF FLORIDA ) 


Before the undersigned, who is authorized by the laws of the State of Florida 
to administer oaths, personally appeared , who, being 
by me first duly sworn says that he is one of the sureties on the annexed bail bond; that 
the following is true and correct schedule, in writing, showing and setting forth a full 
and detailed description of his property and its value, to-wit: 


Description: Encumbrances: Its Value: 


and that he owns, and is possessed, in his own right and in his own name of visible pro- 
County in the State of Florida, subject 
to levy and sale under judicial process, equal in value, over and above all his just debts 
and liabilities, and in excess of all encumbrances, to a sum double the amount of his 
liability as surety on such bond; that he has executed as surety other bonds during the 
next preceding six months of the following character, descriptions and amounts on which 
he is now liable, to-wit: 


Description of Bond: Amount: 


and that he owns and possesses, in his own right and fee simple, real estate, situated in 
county, Florida, subject to levy and sale under judicial 
process, of a real and substantial value, over and above all encumbrances thereon, and 
over and above all his debts, liabilities and homestead exemptions, including all his 
liability on any and all such bonds previously executed by him and still in force, of at 
least double the amount of the annexed bond, and that a full and complete description 
of all such real estate, together, with all encumbrances thereon, is heretofore stated. 


(Signature of Officer administering oath) 

d. Certificate of Clerk When Original Papers Are Used. The clerk’s certificate to be 
appended to the record-on-appeal, when original papers are used, shall be substantially 
in the following form: 


CERTIFICATE OF CLERK 


STATE OF FLORIDA ) 

, State of Florida, do hereby certify that the 
foregoing pages 1 to .......... inclusive contain a correct copy of the judgment in the 
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q 
(Signature of Surety) ed 


and correct recital and inclusion of all such original papers and proceedings in said cause 
as appear from the records and files of my office. (Pages ............ RD oi oe aro 
inclusive embrace the transcribed notes of the reporter as made at the trial and certified 
to me by him.)* 


In Witness Whereof, I have hereunto set my hand and affixed the Seal of said 


e. Certificate of Clerk When Transcript Used Instead of Original Papers. The clerk’s 
certificate to be appended to the record-on-appeal, when a transcript is used instead of 
the original papers, shall be substantially in the following form: 


STATE OF FLORIDA ) 

| , Glerk Of ‘the ........ Court for the 
, State of Florida, do hereby certify that the fore- 
gome pages ] to ....6 65. inclusive contain a correct transcript of the record of the 


and a true and correct recital and copy of all such papers and proceedings in said cause 
as appears from the records and files of my office that have been directed to be included 
in said record by the directions furnished me. (Pages ........ 1 See inclusive 
embrace the transcribed notes of the reporter as made at the trial and certified to me by 
him.)* 

In Witness Whereof, I have hereunto set my hand and affixed the Seal of said 


f. Certificate of Clerk On Stipulated Statement. If the record-on-appeal is prepared 
pursuant to stipulation, the clerk’s certificate shall be substantially in the following form: 


CERTIFICATE OF CLERK 
ON STIPULATED STATEMENT 


STATE OF FLORIDA ) 

, State of Florida do hereby certify that the fore- 
going pages i'to ........ inclusive contain a true and correct transcript of the record 


and a true and correct copy of the stipulation prepared and signed by the parties to the 
said cause wherein it was agreed that the facts, pleadings, assignments or questions, 
proceedings and recitals therein should constitute the record-on-appeal and were all that 
was essential for the appellate court to review and adjudicate the question raised. 

In Witness Whereof, I have hereunto set my hand and affixed the Seal of said 


g. Reporter’s Certificate. If the authenticated transcribed notes of the person report- 
ing the proceedings in the court below are to be embraced in the record-on-appeal, the 


*(Parenthetical matter to be included if appricable.) 
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certificate of said reporter transmitting such notes to the clerk of the lower court shall 
be substantially in the following form: 


CERTIFICATE OF REPORTER 


STATE OF FLORIDA ) 

accep ernsealt Serta , day of ............, that I was authorized to and did report in shorthand 


the proceedings and evidence in said trial, and that the foregoing pages, numbered 1 to 
eres inclusive constitute a true and correct transcription of my shorthand report of 
the proceedings of said cause. 

In Witness Whereof, I have hereunto affixed my hand this ..................-. 


Reporter 
h. Civil Supersedeas Bond. 
(Title of Court) 


Plaintiff, 
vs. 


Defendant. 


CIVIL SUPERSEDEAS BOND 
KNOW ALL MEN BY THESE PRESENTS, That we, 


, as Principal, and 
» as Surety, 


are held and firmly bound unto P 
in the principal sum of Dollars ($ ) 
lawful money of the United States of America, for the payment whereof, well and 
truly to be made, we bind ourselves, our heirs, executors, administrators, successors and 
assigns, jointly and severally, firmly by these presents. 
The condition of this obligation is such that whereas the above named 

, Principal herein, has entered its appeal to the Supreme 

Court of Florida (or the District Court of Appeal) to review the judgment (decree or 


order) entered in the above styled cause under date of the day of 

, A.D., 195 , and filed in the records of the said Court 
in Book at page thereof; NOW THEREFORE, if it, 
the said , Principal herein, shall satisfy any money judgment con- 


tained and set forth in said judgment, in full, including costs, interest, and damages for 
delay, in the event said appeal is dismissed or the said judgment is affirmed, then this 
obligation shall be null and void, otherwise to remain in full force, effect and virtue. 


SIGNED AND SEALED this day of , AB 
195 > at County, Florida. 


MAY, 1957 297 


: 


i. Petition for Writ of Certiorari 
IN THE SUPREME COURT OF FLORIDA 


Petitioner _—+) PETITION FOR A WRIT OF CER- 
) TIORARI TO THE DISTRICT COURT 

vs. ) OF APPEALS, SECOND DISTRICT OF 
) FLORIDA — 


Respondent _) 
TO THE SUPREME COURT OF THE STATE OF FLORIDA: 
writ of certiorari and states: 
1. Petitioner seeks to have reviewed an order of the District Court of Appeals 
in and for the Second Appellate District of the State of Florida. The order and decision 


sought to be reviewed is dated the day of , 195.., and was 
filed in the records of said District Court on the day of ; 
Book , Page 


2. This petition is presented under and pursuant to Article 5, Section 4, of the 
Florida Constitution, and Rule 4.5-C of the Florida Appellate Rules. 

8. This petition is accompanied by a certified transcript of the record of the 
proceedings, including the decision petitioner seeks to have reviewed, and a supporting 
brief. 

4. The following are the facts of the case: 

(Give in lettered sub-paragraphs and support statements by reference to the trans- 
cript) 

5. On the foregoing facts the Court was presented with the following point of law: 

(Here state point of law involved) 

On this point of law the District Court of Appeal for the Second Appellate Distrcit 
of Florida rendered the following decision or holding: 

(Here give ruling or holding of the District Court of Appeal whose decision is 
sought to be reviewed) 

6. The same point of law was involved in the case of 
vs. , decided by the District Court of Appeal for the First Appellate 
District of Florida, on the day of , 195... This decision was 
reported in ........ SO. Da pahe.0% os. , and a copy of the decision is attached to 
this petition as Exhibit 1. The facts involved in vs. 
were as follows: 

(Here state facts involved in the case from the other appellate district) 

On these facts the District Court of Appeals of the First Appellate District of 
Florida ruled as follows: 

(Here set forth ruling) 

7. The decision of the District Court of Appeals for the Second Appellate District 
which petitioner seeks to have reviewed is in direct conflict with the above mentioned 
decision of the District Court of Appeal for the First Appellate District of Florida. Because 
of the reasons and authorities set forth in petitioner’s brief, it is believed that the decision 
hereby sought to be reviewed is erroneous and that the conflicting decision of the District 
Court of Appeal for the First Appellate District of Florida is correct and should be ap- 
proved by this Court as the controlling law for the State of Florida to govern all appellate 
districts. 

WHEREFORE, petitioner requests this Court to grant a writ of certiorari and 
enter its order quashing the decision and order hereby sought to be reviewed, approving 
the decision of the District Court of Appeal for the First Appellate District of Florida. 


as the correct decision, and granting such other and further relief as shall seem right and 
proper to the Court. 


Attorney for Petitioner 


Address 
(Certificate of Service) 
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List of Current Applicants 


For Admission to The Florida Bar 


The following is a list of current applicants as of April 18, 1957, with their schools and 
graduation dates, for admission to The Florida Bar: 


All members of the Bar are urged to contact the Florida Board of Bar Examiners, 
Supreme Court Building, Tallahassee, Florida, about any of the following individuals and 
comment on their fitness and qualifications for admission to The Florida Bar. All information 


is treated as confidential. 


FLORIDA 


Auburndale 
Page, Ben Garnett, U. of Wis., 1-56 


Bradenton 


Fay, Edward Nicholson, U. of Fla., 6-57 
Hutchison, Frances A. (Miss), DePaul, 6-33 
Young, Walter Reed, U. of Louisville, 6-51 


Clearwater 
Wilder, Fred Jennings, Stetson, 6-57 


Coral Gables 


Barrett, John Richard, U. of Va., 2-55 
Becker, Fay Liss (Mrs.), U. of Miami, 6-57 
Boberman, Daniel, U. of Miami, 6-57 

Corless, Ralph Cornwall, U. of Miami, 8-54 
Goodman, Alvin, U. of Miami, 6-57 

Holtzman, Sylvan Norman, U. of Miami, 6-57 
Jacobs, Leon Gene, U. of Miami, 6-57 

Knight, Edward P., Jr., U. of Miami, 6-57 
Krefetz, Joseph, St. John’s College, 6-30 
Maxwell, Douglas Williamson, U. of Miami, 6-57 
Miller, Howard Nathan, U. of Miami, 6-57 
Myers, Kenneth Morton, U. of Fla., 6-57 
Newman, Frank Douglas, U. of Fla., 6-57 
Olsen, Richard Henry, U. of Miami, 2-57 
Paffendorf, Carl George, U. of Miami, 6-57 
Pfaffenberger, William John, U. of Miami, 6-57 
Ring, Jack Samuel, U. of Miami, 2-57 
Selkowitz, Leonard, U. of Miami, 6-57 

Shevin, Robert Lewis, U. of Miami, 6-57 
Smith, Cornelius Jerome, U. of Miami, 6-57 
Summers, Charnelle H., Jr., U. of Miami, 6-57 
Weksler, Harold Harry, U. of Miami, 2-57 
Welcher, Roger Guthrie. U. of Miami, 6-57 
Wildey, John Moffitt, U. of Miami, 6-57 


Dade City 


Beckett, Gardner Wise, Jr., Stetson, 6-57 
Brewton, William Franklin, U. of Fla., 6-57 


Daytona Beach 
Ossinsky, Louis, Jr., Stetson, 6-57 


DeLand 
Mattingly, John B., Stetson, 8-56 
Delray Beach 
Falcon, Howard John, Jr., U. of Va., 6-33 
Nowlin, James Wyatt, U. of Fla., 6-57 


Dunedin 
Freeborn, John Bertram, Stetson, 6-57 


Englewood 
Tolins, Richard B., Cornell, 6-38 
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Fort Lauderdale 
Lang, Henry John, U. of Miami, 1-55 
O’Connor, Francis Dominick, U. of Fla., 6-57 
Zimmerman, Norman David, St. John’s U., 6-51 


Fort Myers 


Holdcraft, George Francis, Jr., South Jersey 
Law Sch., 6-40 


Gainesville 


Baugh, Hale, U. of Fla., 6-57 

Burns, Lawrence William, Jr., U. of Fla., 6-57 
Driscoll, James Oscar, U. of Fla., 6-57 
Marr, Thomas Lewis, U. of Fla., 6-57 
Mesmer, Wiliiam Byrne, U. of Fla., 6-57 
Owen, Horace Rexford, Jr., U. of Fla., 6-57 
Robbinson, William Hiram, U. of Fla., 6-57 
Sands, Lawrence Orlis, U. of Fla., 6-57 
Scarito, Salvatore Robert, U. of Fla., 6-57 
Stern, Paul Raphael, U. of Fla., 6-57 
Thompson, Warner Paul, U. of Fla., 6-57 


Geneva 
Whiting, Dinty Warmington, Tulane, 5-56 


Gulfport 
Rappeport, Jack Jacques, Stetson, 8-55 


Hialeah 


Toth, Andrew James, U. of Minn., 6-33 
Whitworth, Lewis Beaman, Jr., Geo. Wash. U., 
11-50 


Hollywood 


Cappuzzi, Joseph, U. of Miami, 8-56 
Hodge, Thomas Paul, Boston U., 6-48 
Phillips, Paul A., Columbia U., 9-47 


Homestead 
Share, Norman Abraham, U. of IIl., 6-55 


Jacksonville 


Chambers, Jack Horne, Jr., Duke, 6-53 
Davis, William Clayton, Jr., U. of S. C., 6-54 
Godfrey, George Franklin, Duke, 6-51 
Jennings, Robert B., U. of Fla., 1-57 
Laseter, Robert Broughton, Jr., U. of Fla., 6-57 
McAliley, Stephen Charles, U. of Fla., 6-57 
McNatt, John Matthews, Jr., U. of Fla., 6-57 
Pettigrew, Richard Allen, U. of Fla., 6-57 
Russo, Edwin Fortune, Fordham U., 6-53 
Samueis, Herbert Norman, Brooklyn Law 
Sch., 6-54 

Smith, Robert Partridge, Jr., U. of Fla., 6-57 
Stacy, George Washington, Stetson, 6-53 
Varn, William Folks, U. of Ga., 8-55 

Yeager, Floyd George, U. of Fla., 6-57 
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Kendall 
Barkas, Harold Peter, U. of Miami, 6-57 


Lakeland 


Hahn, James Paul, Stetson, 6-57 
Martin, Ephraim Snow, Jr., U. of Fla., 6-57 


Largo 
Koslow, Harry, St. John’s U., 6-37 


Laurel Hill 
Fleming, James Fletcher, U. of Fla., 6-57 


Maitland 
Lehan, James Edwin, U. of Va., 6-57 


Melrose 
Davis, Rantson Edward, U. of Fla., 6-57 


Miami 
Bassett, Harry Lewis, U. of Miami, 6-57 
Benjamin, Donald Arthur, U. of Miami, 6-57 
Billings, Jared Malone, Sr., U. of Miami, 6-57 
Birt, Harry William, Jr., U. of Miami, 6-57 
Blaty, Anthony Joseph, U. of Miami, 8-56 
Bleecher, Arthur Buddy, Stetson, 6-57 
Blum, Ted Elwood, U. of Miami, 6-57 
Brandimore, Stanley Albert, U. of Miami, 6-57 
Brody, Alan Berle, U. of Miami, 6-57 
Carvajal, Alfred Michael, U. of Miami, 6-57 
Charie, Eugene Richard, U. of Miami, 6-57 
Colen, Edwin Donald, U. of Miami, 6-57 
Daniels, Benjamin Joseph, U. of Miami, 2-57 
Davis, Robert Alvin, U. of Miami, 2-57 
Davis, Zell, Jr., U. of Miami, 6-57 
Derfus, Franklin Anthony, Marquette, 6-53 
Dimino, Joseph Aloysius, Fordham, 6-38 
Dolan, Josephine Dunn (Mrs.), U. of Miami, 6-57 
Ellis, Glyn Dial, U. of Miami, 6-57 
Ellis, Robert W. Cummings, Harvard, 6-49 
Gruner, Louis Joseph, Jr., U. of Miami, 6-57 
Hall, Clarence E., U. of Miami, 2-56 
Haywood, Benjamin Vanderford, U. of Miami, 
-57 
Hopkins, Alfred Irwin, Harvard, 6-51 
Jacobson, Bernard, Columbia U., 6-54 
Jaczynski, Emil, DePaul U., 6-46 
Jaffry, Edward Stewart, U. of Miami, 6-57 
Johnson, Stephen J., Jr., U. of Miami, 6-57 
Kassoff, Norman C., U. of Miami, 6-57 
Kay, Iva Washington, Jr., U. of Miami, 6-57 
Krain, John, U. of Miami, 6-57 
Lacheen, Stephen Robert, U. of Miami, 6-57 
Lanza, George Valentino, U. of Miami, 6-57 
Lehman, Victor, NYU, 6-27 
Levin, Allen Jay, U. of Miami, 6-57 
MacArthur, Robert McMichael, Western 
Reserve, 6-34 
MacKenzie, Mary Ann (Mrs.), U. of Miami, 6-57 
Marcus, Joseph Sebastian, U. of Miami, 8-56 
McGee, John Prude, Jr., U. of Ala., 6-50 
McLaughlin, Harry Lewis, U. of Miami, 6-57 
Mendez, Jose Roberto, U. of Miami, 6-57 
Merritt, William Carl, U. of Miami, 6-57 
Morphonios, Ellen J. (Mrs.), U. of Miami, 6-57 
Neiman, Jack, U. of Miami, 6-56 
Palley, Sheldon Bruce, U. of Miami, 6-57 
Philips, Dorothy Mae (Mrs.), DePaul U., 9-43 
Radcliffe, Alexander G. B., U. of Minn., 12-50 
Raflo, Franklin, U. of Miami, 8-55 
Reilly, Raymond Thomas, U. of Miami, 6-57 
Reynolds, Edwin Stanton, III, U. of Miami, 6-57 
Rubin, Mark Robert, U. of Fla., 6-57 
Russo, Andrea Henry, U. of Miami, 8-56 
Sheil, James Michael, U. of Miami, 6-57 
Sherman, Alvin Sumner, U. of Miami, 6-57 
Snyder, D. Joseph, U. of Miami, 6-56 
Soltz, Sidney Allen, U. of Miami, 6-57 
Spiegelman, Robert Isaac, U. of Miami, 6-57 
Stafford, Fornev Braddock, U. of Miami, 6-57 
Thomas, Fayes Farris, Jr., Mercer U., 6-55 
Twyford, William Hampton, U. of Fla., 6-57 
Wiener, Marvin Irving, U. of Miami, 6-57 
Wilensky, Albert, Ohio Northern U., 6-57 
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Wilpon, Eugene Leslie, U. of Miami, 6-57 
Yurko, Albert, U. of Miami, 2-57 


Miami Beach 


Angel, Stanley David, U. of Miami, 6-57 

Cohen, Mortimer Stanley, U. of Miami, 6-57 

Furman, Jack Allen, U. of Miami, 6-57 

Golub, Ronald Sanford, Harvard, 6-55 

Goodman, Milton Charles, U. of Miami, 6-57 

Grand, Leonard, U. of Miami, 6-57 

Katz, Herbert Donald, Harvard, 6-54 

Kimmel, Jesse Abbott, U. of Miami, 1-55 

Klein, Emil, NYU, 6-16 

Kwitney, Paul, U. of Miami, 6-57 

Lassman, Everett Miles, U. of Miami, 2-57 

Lubschutz, Herman, U. of Va., 6-34 

Mann, Eugene Leonard, U. of Miami, 6-57 

Meyers, Harry Jr., No law school 

Pollock, Arnold Harris, U. of Miami, 6-57 

Rose, Donald Spencer, U. of Miami, 6-57 

Rosman, Marvin Alan, Stetson, 6-57 

Schwartz, Barbara Diane (Miss), U. of Miami, 
6-57 

Simon, Stuart Levine, Yale, 6-56 

Solovey, David Solomon, U. of Miami, 6-57 

Spector, Bernard Richard, Yale, 6-57 

Stark, Samuel R., Brooklyn Law Sch., 6-20 


New Smyrna Beach 
Gillespie, William Miller, Stetson, 5-56 


North Miami Beach 


Pressman, Sonia (Miss), U. of Miami, 6-57 
Wedel, Herbert A. G., Chicago-Kent, 6-15 


Orlando 


Corbett, Donald Russell, U. of Fla., 6-57 
Daniel, Carolyn Beville (Miss), Stetson, 6-57 
Gierach, Elroy Julius, U. of Wis., 8-52 

Heil, William Frederick, U. of Detroit, 6-50 
Meiner, Charles Edward, Geo. Wash. U., 10-56 
Stone, Floyd R., Detroit College of Law, 6-43 
Wallin, Robert George, U. of N. Dak., 6-48 


Palm Beach 


Goebel, Jacob, Brooklyn Law School, 6-23 
Strickroot, John Carl, U. of Fla., 6-57 


Pensacola 
Carb, Stephen Ames, Columbia U., 6-55 


Plant City 
Hoffmann, Carl Konrad, II, Yale, 6-57 


Pompano Beach 
Harrington, Robert Paul, U. of Buffalo, 6-32 


St. Petersburg 


Bergstrom, Edward Henry, Jr., Stetson, 6-57 
Brahm, Samuel Buvinger, Stetson, 6-57 
Chandler, Alfred Kellman, U. of Fla., 6-56 
Creighton, Charles Bernerd, Notre Dame, 8-48 
DeMoully, James Leo, Stetson, 6-57 

Duggar, Rolfe Demarest, Stetson, 6-57 
Golden, Curtis Albert, Stetson, 6-57 

Metz, Richard Adam, Georgetown, 6-51 
Miller, Thomas Stewart, Stetson, 6-57 
Mulholland, James Ralph, Stetson, 6-57 
O'Neil, David Edward, Stetson, 6-57 

Parker, Robert Vernon, U. of Fla., 6-57 
Ryan, William Robert, Stetson, 6-57 
Tucker, Thomas McKendree, Stetson, 6-57 
Wehle, James Henry, U. of Fla., 6-57 
Winters, James Willett, Stetson, 6-57 


South Miami 


Brandt, Robert Ervin, U. of Miami, 6-57 
French, Hans H., U. of Miami, 2-56 
Reiss, Bernard Charles, U. of Miami, 6-54 - 
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Tallahassee 


Atkinson, Hayward Vines, U. of Fla., 6-57 
Tribble, James Emery, Stetson, 6-57 


Tampa 


Belt, Jack Wentworth, U. of Fla., 6-57 
Dillon, Richard Thomas, Stetson, 6-57 
Garcia, Joseph, U. of Fla., 6-57 

Goodrich, Laurence Ivan, U. of Fla., 6-57 
Goodson, William Brittain, Stetson, 6-57 
Hanlon, Morton James, So. Meth. U., 1-52 
Jchnson, Harry Eugene, Stetson, 6-57 
Johnson, Lucius Counts, U. of Fla., 6-57 
McCarthy, Albert G., III, Georgetown, 2-57 
MeWhirter, John Walton, Jr., NYU, 6-57 
Newsome, Jack Sheridan, Stetson, 6-57 
Turbiville, John Forest, Stetson, 6-57 


Warrington 
McAfee, Carl Everette, U. of Richmond, 9-54 


West Palm Beach 
Di Giulian, Bruno Louis, Yale, 6-57 


Winter Haven 
Egan, William Edward, U. of Conn., 6-46 


Out-of-State 


ALABAMA 
Birmingham 
Ritchie, Thomas Alan, Harvard, 6-57 


CONNECTICUT 


New Haven 


Shepherd, James Clay, Yale, 6-57 
Silverstein, Barry, Yale, 6-57 


DISTRICT OF COLUMBIA 


Washington 


Green, Robert Stanley, Columbia U., 2-53 
Kanter, Elvin, Harvard, 6-56 


GEORGIA 


Moultrie 

Barber, William Henry, Jr., U. of Fla., 6-57 
Savannah 

McDonald, James William, Jr., Emory U., 8-56 


ILLINOIS 


Chicago 
Elkin, Sidney, Northwestern U., 6-54 
Goodwin, Bert Z., U. of Chicago, 6-57 


Lombard 

Zdenek, George, Indiana U., 6-55 
Winnetka 

Notz, John Kranz, Jr., Northwestern, 6-56 


INDIANA 


LaPorte 
Lehman, Donald Clark, Indiana U., 6-57 
Notre Dame 
Sullivan, James Edward, U. of Notre Dame, 6-57 
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LOUISIANA 


Lake Charles 
Bushnell, Roswell, III, Stetson, 1-56 


MARYLAND 


Baltimore 

Benjamin, Jerome, Northwestern, 6-54 
Silver Spring 

Petree, Robert Graham, Duke, 6-57 


MASSACHUSETTS 


Boston 

Doyle, William Patrick, Jr., Boston College, 6-57 
Brookline 

Layne, Benjamin Jay, Boston U., 6-57 
Dorchester - 

Samaha, John Nasif, Jr., Boston U., 6-55 
Needham 

Putnam, Harold Barnes, Jr., Boston U., 6-54 
Worcester 

Feigin, Ronald Elliot, Boston U., 8-56 


MICHIGAN 


Detroit 


Berg, Bernard Jerome, Wayne U., 6-57 
Moore, Milburn Marvin, Duke U., 6-57 


Saginaw 
Hogan, Karl Hunter, DePaul U., 6-31 


NEW JERSEY 
Clifton 

Werksman, Alan J., Rutgers, 6-57 
Palisades Park 

Romano, Frank, N. J. Law Sch., 6-29 
Paterson 

Glazer, Louis, U. of Miami, 6-56 
Perth Amboy 

Onuska, Stephen Thomas, U. of Miami, 6-57 
Short Hills 

Steigler, Lowell Evan, Rutgers, 6-57 
Spring Lake 

Borden, Howard Stanley, Jr., Stetson, 6-57 


NEW YORK 


Bay Shore 
Proner, Arthur, NYU, 6-50 
Bronx 


Blutstein, George Jay, Brooklyn Law Sch., 6-57 
Bricker, Jerome Lloyd, Brooklyn Law Sch., 6-57 


Brooklyn 


Apte, Stanley Howard, NYU, 6-57 

Bella, Robert Alfred, NYU, 2-56 

Feder, Herman W., Brooklyn Law Sch., 6-26 
Roberts, Philip Edwin, Brooklyn Law Sch., 2-57 


Croton-on-Hudson 

Riely, Edmund Plowden, St. John’s U., 6-38 
Jackson Heights 

Spielvogel, Leonard, Brooklyn Law Sch., 6-57 
Levittown, Long Island 

Miller, Edward Marcus, NYU, 10-47 
Maspeth 

Kikel, Armin John, St. John’s U., 6-56 
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HANDY AS YOUR 
BRIEFCASE ... 


LEGISLATORS 


Find a clipping service ex- 
tremely valuable in keeping 
an eye on public opinion in- 
volving important legislation. 


Send for FREE Circular 
FLORIDA CLIPPING SERVICE 
P.O. Box 10278, Tampa 9 
Put Hertz in your practice! Enjoy the flexibility of 
movement found by driving a new car, filled with gas 
and oil and properly insured, where you want it — 
when you want it. Hertz cars are private as your own 
and a carful can ride for the price of one! Telephone 
for rates . . . you'll be pleasantly surprised how little 


it costs to use a Hertz car for a day, a week or a 
month. 


Legal Consulting Services 


BLACK LABORATORIES, 


Incorporated 


700 S. E. Third Street 
GAINESVILLE, FLORIDA 


Complete Investigations. 
Biological, Physical, and 
Chemical Sciences. 


EXPERT TESTIMONY 


fy For reservations in 
unicipal Airpo' 
2-1723 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards 


CLARENCE S. BRUCE 
P. O. Box 1909 


Fort Myers, Fla. 


HANDWRITING EXPERT 


Consultant on questioned Handwriting and Type- 
writing, Pens, Inks, Paper, Erasures, ad#itions, 
falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 

Special Document Photographs prepared to accom- 
pany Reports and for Court Demonstrations. Your 
inquiry solicited on all matters pertaining to Hand- 


Examiner and 

Photographer 

of Questioned 
Documents 


herman. V. 


FORMER FEDERAL AGENT 


Dennet 


writing in wills, contracts, anonymous writings, notes, 
deeds, books of account, election ballots, etc. Com- 
pletely equipped modern laboratory, including ultra- 
violet and infra-red ray apparatus. 


908-9 Olympia Building 
MIAMI 32, FLORIDA 
Telephones: Day—FRanklin 9-4571; 
Nite—FRanklin 4-8137—Apt. #102 


References of integrity and ability 
furnished upon request. 
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Lawyers’ Abstract Service, Inc., of Naples held its formal opening March 29. This 
new abstract plant is owned by a group of lawyers in Lee and Collier Counties 


who are also members of Lawyers’ Title Guaranty Fund. Present for the opening, 
left to right in the above picture, were Elmer O. Friday, Jr., of Ft. Myers, Field 
Services Representative of The Fund for the Twelfth Circuit: George B. Carter of 
Orlando, General Counsel of The Fund: Hewen A. Lasseter, Executive Secretary of 
The Fund; F. E. Starnes of Ft. Myers, Trustee of The Fund for the Twelfth Judicial 
Circuit: Guy M. Strayhorn of Ft. Myers: Leslie McLeod, Jr., of Orlando, Field Services 
Officer of The Fund. All are directors of Lawyers’ Abstract Service, Inc. John K. 
Woolslair of Ft. Myers, the other director, was unable to be present. The plant is 
operated by The Fund for the lawyer stockholders and is managed by Rex Misner, 


formerly of Cocoa. 


Applicants for Admission—Continued 


Mineola 

Ogden, Richard C., Jr., Brooklyn Law Sch., 2-56 
Neponsit, Long Island 

Radosh, Burnett H., NYU, 6-56 
New York 


Kreis, Robert R., Harvard, 6-52 
Weiss, Warren Allen, Columbia U., 6-57 


Tonawanda 
Nissenson, Lawrence, Boston U., 6-57 


NORTH CAROLINA 


Durham 
Ayres, John D., Jr., Duke, 6-57 
Tjoflat, Gerald Bard, Duke, 6-57 
Wilmington 
Hill, William Lanier, II, U. of N. C., 6-55 
Wells, David Emerson, U. of Va., 6-56 


OHIO 


Akron 

Laub, William John, Jr., U. of Mich., 8-56 
Cincinnati 

Moore, Reid Francis, 

Law, 6-34 

Dayton 

Boucher, Roy Donald, U. of Mich., 6-47 
Lancaster 

Supman, Jack Ira, Ohio State U., 6-47 
Toledo 

Riddel, Harold, U. of Toledo, 6-57 


Chattanooga College of 


MAY, 1957 


OKLAHOMA 


Norman 
Baughman, Thomas Minton, Jr., U. of Okla., 6-57 


PENNSYLVANIA 


Philadelphia 

DiNardo, Thomas Camillo, Temple U., 2-32 
Pittsburgh 

Dettling, Edwin John, Jr., Georgetown, 2-57 


TENNESSEE 


Nashville 
Kohrs, Edward John, Vanderbilt U., 6-57 


VIRGINIA 


Alexandria 
Cable, Donald Aubrey, Geo. Wash. U., 2-57 
Arlington 


Comstock, Paul Buzan, U. of Okla., 1-48 
Deschler, Lewis, II, Wash. & Lee U., 6-55 


Charlottesville 
Corse, John Doggett, U. of Va., 6-57 


Pratts 
Marshall, Charles Vivian, U. of Fla., 6-57 
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Good Night, Mr. Smith! 


Time was when there’d be a light burning in your office 
until all hours at night. And then you discovered 


FLORIDA JURISPRUDENCE 


—the cornerstone of a hard-working, time-saving Florida law 
library. Florida Jurisprudence quickly gives you complete, 
accurate answers to questions of Florida law. It is based on 
careful, analytical study of all Florida decisions, constitutional 


provisions and legislative enactments, including the new Rules 
of Civil Procedure. 


Florida Jurisprudence has all the service features modern 
lawyers demand, and its prepublication price and terms are well 
within your reach. Write either publisher today for full details. 


“THE LAWYERS CO-OPERATIVE PUBLISHING Rochester 14, N. Y. 


_BANCROFT-WHITNEY COMPANY, San Francisco | I, California” 
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They tell me that... 


Associations and Partnerships 


Thomas F. Icard announces that William 
WW’. Merrill is now associated with him and 
that their offices have been moved to 2046 
Main Street, Sarasota. 


Florida graduate Ned F. Sinder is asso- 
ciated with Bentley, Shafer and Miller in 
Lakeland. 


Hector and Rutledge of Miami announce 
that Earl Faircloth has become a partner and 
that the firm name has been changed to 
Flector, Faircloth & Rutledge. Louis J. 
Hector, who is now a member of the Civil 
Aeronautics Board, has withdrawn from 
participation in the firm. 


Moore, Jaffe & Amari of Miami announce 
the association of Alvin N. Weinstein with 
the firm. 


Arthur T. Ratcliffe and Denny J. Mc- 
Garry announce their partnership under the 
firm name of Ratcliffe and McGarry, with 
offices in the Gulf Beach Park Building, St. 
Petersburg Beach. 


W. Brantley Brannon and Clarence Brown 
of Lake City announce that their firm’s 
name has been changed to Brannon, Brown, 
Smith and Norris. Samuel S. Smith and 
Jobn E. Norris are members of the firm. 


Removals and New Offices 
Simon Ruden announces the relocation 


of his offices to 707 North Federal Highway 
in Fort Lauderdale. 


MAY, 1957 


M. Lester Saal announces the removal of 
his offices to Suite 307, Industrial Bank 
Building, 25 West Flagler Street, in Miami. 


Truett & Watkins of Tallahassee an- 
nounce the opening of their Miami offices 
at 1211 Ainsley Building, with J. Ben Wat- 
kins as resident partner in charge. 


Ainslee R. Ferdie announces the removal 
of his offices to 1782 West Flagler Street, 
Miami. 


Eli S. Jenkins, formerly associated with 
Askew, Wehle, Earle and Holley, has 
opened offices at 502 Florida Theatre Build- 
ing in St. Petersburg. 


Robert E. Fuer has opened an office at 
7 North Federal Highway in Dania. 


Lee C. Travelstead announces the re- 
moval of his office to 239 Commercial 
Boulevard, Lauderdale - by - the - Sea, Fort 
Lauderdale. 


Stetson graduate Virginia Lee Durrance 
announces the opening of her law officé 
in the Okeechobee County Bank Building. 


Leonard H. Wolf announces the removal 
of his office to the Eleven-Fifty Building, 
1150 S. W. First Street, in Miami. 


The firm of Kelner and Lewis announces 
the removal of its offices to 25 West Flagler 
Street in Miami. Associated with the firm 
are Milton Kelner, John K. Lewis, Alan H. 
Dombrowsky, Danton V. Ferrero, Fred 
Patrox and William E. Gladstone. 
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HOTELS... 


FREE RADIO 
AND TELEVISION 
IN EVERY ROOM 


HOTEL GEORGE WASHINGTON 
JACKSONVILLE 


Air 
Conditioned 


> HOTEL PENNSYLVANIA 
WEST PALM BEACH 


KLOEPPEL 
HOTELS 


WASHINGTON 


Florida's Finest 


Jacksouuille and 
West Seach 


“easy” way always best? 


Right now, right here in America, some 
people are saying: “Unload your re- 
sponsibilities on the Government's shoul- 
ders. Let the Government take over 
medicine, railroads, electric light and 
power companies.” 

What they don’t mention is that when 
your responsibilities go, your freedoms 
go with them — and that’s how a 
government becomes socialistic. 

The threat of a socialistic America is 
everyone’s problem — because it is 
everyone’s danger! Let's keep our re- 
sponsibilities ... and freedoms! 


FLORIDA POWER & 
LIGHT COMPANY 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 —— Cost) 


Free Designing — Free Proof — Free 


Die 
Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us 


MIAMI ENGRAVING COMPANY 


245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 


SPEAKERPHONE for “hands-free” talking 


Here’s a phone you can use while 
moving around the room. Several 
persons can talk and hear without 
lifting the receiver. Call our 
Business Office for details. 


SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY 
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| Tax Law Notes 


Deduction of Fines and Penalties : 
In the recent case of Hoover Motor Ex- 


press Company, Inc., vs. United States ren- 
dered January 4, 1957, by the Sixth Circuit 
Court of Appeals it was held that fines paid 
by a trucking company for violation of State 
weight limitation laws were not a business 
expense. The taxpayer claimed that the fine 
paid by a truck operator for violation of the 
weight limitation law was deductible from 
gross income as an ordinary and necessary 
business expense under Section 23 (a) (1) 
(A) Internal Revenue Code 1939. this 
Section is similar to Section 132 (a) of the 
1954 Code. The taxpayer contended that 
the violation for which the penalties were 
imposed was not willful and that it had 
taken all practicable precautions to avoid 
such a violation. The Sixth Circuit in affirm- 
ing the District Court gave as its reason, 
that even assuming the taxpayer took every 
precaution that could fairly be demanded 
and it did not act with willful intent, never- 
theless the allowing of such a deduction 
would frustrate the policies of the applicable 
State weight limitation laws. 

The Court distinguishes the case of Jerry 
Rossman Corporation vs. United States, 175 
Fed. 2d, 711. In the Rossman case the 
Company unknowingly violated O. P. A. 
price ceilings by overcharging its customers. 
It being impracticable to repay the cus- 
tomers, Rossman paid the government the 
amount of the overcharges and it was held 
that this payment, even though a penalty, 
was deductible expense. The Court in the 
Hoover case used as distinguishing grounds 
the fact that the O. P. A. Act itself made 
a distinction between innocent and willful 
violators, so that it would be in keeping with 
the intent of the Act to allow a deduction 
for innocent violators as it would not 
“frustrate” public policy. 


Part-Time Secretary—Employee or 
Self-Employed 
In a recent Revenue Ruling, 57-93 I.R.B. 


Compiled by the Public Information Committee of 
the Tax Section. 
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1957 - 10, it was held that an employer must 
withhold: F.I.C.A. taxes and income taxes 
from the employee’s wages under the fol- 
lowing circumstances: 
A at frequent intervals performs steno- 
graphic and secretarial services for B 
and C pursuant to a continuing informal 
agreement with each of them. Each 
pays her on an hourly basis. She reports 
to their respective offices on call when 
needed. Occasionally she performs serv- 
ices in her home but does not maintain 
an office for such purpose. She is sub- 
ject to the usual control with respect to 
the accuracy of her work and all details 
connected with the performance of the 
service. She also performs similar serv- 
ices for others on an irregular basis, but 
does not advertise or hold herself out 
generally as a public stenographer. The 
work which A performs for B and C is 
a necessary adjunct to the business in 
which they are engaged. 
In holding that the employer must with- 
hold taxes the ruling stated that B and C 
had the right to exercise direction and con- 
trol over A in the performance of her 
services, and the degree of direction and 
control was sufficient to establish a relation- 
ship of employer and employee. 
Prepaid Income— 
Subscription Expenditures 
Section 23 (bb) of the 1939 Code, which 
is substantially the same as Section 173 of 
the 1954 Code, provides that circulation 
expenditures of a newspaper, magazine or 
other periodicals are a deductible item from 
gross income. The Internal Revenue Bureau 
by ruling I.R.C. 3369, C B 1940 - 1, held 
that when a publisher consistantly reported 
an aliquot part of its subscription income 
for each year of the subscription period, all 
applicable expenses incurred during the 
year in which the subscriptions are paid 
shall be spread allocably over the subscrip- 
tion period in the same manner as subscrip- 
tion income. In a recent Revenue ruling, 
57 - 87, I.R.B. 1957 - 10, the Internal Revenue 
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Jacksonville’s first Army Reserve Training Center 
was officially opened by Mrs. Meriel Wilson Milam, 
widow of Robert R. Milam, the man in whose name 
the building was dedicated. Mrs. Milam is assisted 
in the ribbon cutting ceremonies by Jacksonville's 
Mayor, Haydon Burns, as other members of the 
Milam family look on. Milam was president of the 
Florida State Bar Association in 1941. 


Index for Volume XXX 


If you are planning on binding the 1956 issues of The Florida Bar Journal, copies of 
the Index for Volume XXX are now available. They may be obtained without charge by 
writing to The Florida Bar, P. O. Box 1226, Tallahassee, Florida. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 
on us. 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 


lorida Corporation Supplies 

COMPLETE CORPORATION KITS ———— 

} CORPORATION & NOTARY SEALS H 

MINUTE BOOKS 

STOCK & TRANSFER LEDGERS 

ix 48 HOUR SERVICE ix 
BP. ©. Box 2087 Hollywood, Florida Phone 2-6160 (1) 
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Department has changed its former ruling 
by allowing circulation expenditures to be 
deducted in the year in which they are paid 
or incurred while still permitting the pub- 
lishers to spread the prepaid income from 
the subscription over the life of the sub- 
scription, 


Ozone for Sale 


The Tax Court in the recent case of 
Mattie Fair vs. Commissioner, 27 T. C., 106, 
held that the air around us has definite mon- 
etary value. Mattie Fair and R. W. Fair, 
her husband, created a charitable foundation 
known as the Fair Foundation, in which 
they were at all times sole trustees. The 
Fairs bought a lot in the City of Tyler, 
Texas, and in 1942 constructed a building 
thereon consisting of two floors and a 
mezzanine. At the time the building was 
constructed it was anticipated that additional 
stores would subsequently be added to 
the top of the building. The foundation was 
built to support not only two floors and a 
mezzanine but also an additional five floors. 
In 1948 the Fairs executed a document con- 
veying to the Foundation certain rights in 
the property upon which the building was 
located. The instrument granted to the 
Foundation an easement to and the right 
to use so much of the building as might be 
necessary for a lobby, elevators, and instal- 
lation of pipes, gas, water, etc. The Fairs 
also conveyed to the Foundation the right 
to enter on the premises and construct and 
operate five additional stories on the build- 
ing. Shortly thereafter the Foundation did 
construct the addition to the building. There 
was no consideration paid by the Foundation 
for the conveyance and a gift was intended 
and made by the Fairs. There was no ques- 
tion that the Foundation qualified as a 
charitable institution, thus allowing deduc- 
tion under 23 (0) of the 1939 Code, which 
is similar to Section 170 of the 1954 Code. 
The Fairs proceeded to obtain valuations as 
to the rights and interests conveyed and 
came up with a figure of at least $70,000 
on July 1, 1948, which was the date of the 
conveyance. 

The Commissioner contended that the 
rights and interests contributed to the Foun- 
dation were not property, within the mean- 
ing of Section 23 (0) of the Internal Reve- 
nue Code. The Court rejected this conten- 
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tion saying that the air rights are frequently 
the most valuable rights connected with the 
ownership of land since the value of com- 
mercial property consists almost exclusively 
of the rights of the owner to erect business 
and industrial structures thereon. The Court 
then proceeded to find that the method of 
valuation was an acceptable one and there- 
fore permitted the charitable deductions in 
their full amount. 

The Court, however, refused to rule on 
the question as to whether or not the basis 
of the two-story building owned by the 
Fairs should be reduced by an amount equal 
to the value of the rights conveyed to the 
Foundation. This question not being prop- 
erly before the Court was left open for 
possible future determination. 


Special Liaison Tax Committee 
Of the Southeastern Region 

On February 15 a meeting was held of a 
Special Liaison Tax Committee for the 
Southeastern Region in Atlanta, Georgia. 
Representatives were present from Georgia, 
Alabama, North Carolina, Tennessee and 
Florida. Lucius A. Buck of Jacksonville was 
appointed the temporary chairman of the 
committee and James H. Wilson, Jr., of 
Atlanta was appointed temporary secretary- 
treasurer. The purpose of the committee is 
fourfold: 

1. To gather and disseminate to the mem- 
ber bars information concerning the pro- 
cedure and the practice of Federal tax law 
in the southeastern region; 

2. Provide a forum for the exchange of 
views of the tax section and the tax com- 
mittees of the member bars and, through the 
harmonizing of such views, to seek to bring 
about a uniform position of the several mem- 
ber bars; 

3. To afford an agency for the exchange 
of views between the southeastern regional 
officers of the Internal Revenue Service and 
the tax sections and tax committees of the 
member bars; and 

4. Make reports and recommendations to 
the tax sections and tax committees of the 
member bars. 

On March 1 the Bar Association of the 
State of Georgia approved the Charter. It 
is proposed that the Charter be presented to 
the Board of Governors of the State of 
Florida at the meeting on May 1. 
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LAWYERS’ TITLE 
GUARANTY 


Bouquets (Thanks, Sir!) 
by Hewen A. Lasseter, Executive Secretary 
When H. M. Voorhis of Maguire, Voorhis 
& Wells, Orlando, saw The Fund’s Decem- 
ber 31, 1956, balance sheet in The Florida 
Bar Journal for March, he wrote saying: 
“| have just gone over condensed balance 
sheet of Lawyers’ Title Guaranty Fund 
and I am amazed at the wonderful show- 
ing you have made. I congratulate you.” 


The Fund and Title Risks 


by George B. Carter, General Counsel 
Quinton Johnstone, Associate Professor of 
Law, Yale Law School, has an article in the 
February, 1957, issue of The Yale Law 
Journal on title insurance. The article sets 
out the limitations in title insurance as a 
system for title assuring. The author twice 
refers to The Fund. He describes it this 
way: 
“Recently a form of title insurance 
operation has developed in Florida that 
may be the lawyer’s answer to the in- 
roads title insurance has made. A title 
insurance business was formed by 1,400 
members of The Florida Bar and is con- 
ducted in the form of a common law 
business trust. The trust, or fund as it 
is called, is managed by a board of 
fifteen member trustees elected by the 
members, who must be Florida lawyers. 
In the name of the fund the members 
issue title insurance policies providing 
conventional coverage, including ATA 
mortgagee’s form. Expenses and reserves 
for losses are provided by the initial 
contribution of $200 made when mem- 
bers join the fund, and additional con- 
tributions, analogous to premiums, made 
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by the clients* when the policies are 
written. All contributions of a mem- 
ber are credited to his account, and at 
the end of the year expenses are allo- 
cated among members in proportion 
to their contributions made that year. 
Losses on insurance risks are allocated 
among all the members as expenses, ex- 
cept that losses caused by the negli- 
gence of a member in issuing a policy 
are charged only to that member's ac- 
count. Provision is made for with- 
drawal of a member's unimpaired credit 
balance that has been in the fund more 
that seven years.” 

Then he observes: 

“The Florida lawyers’ fund form of title 
protection, if it can be effectively ad- 
ministered, provides an added incentive 
to the private practitioner by making 
title examination work more remunera- 
tive. The growth of this kind of opera- 
tion should make it far more difficult 
for the conventional insurers to dislodge 
private practitioners from the title ex- 
amination field.” 

Further on in the article, under the heading 
“Casualty Insurance,” Prof. Johnstone, after 
commenting on the competition developing 
between the commercial title insuring com- 
panies, observes that some of the companies 
are operating “on the casualty principle of 
risk assumption, rather than on loss preven- 
tion.” In commenting on that way of 
operating he concludes: 

“If broadly applied, the typical casualty 
insurance approach to risk assumption 
could have a disastrous effect on titles. 
*The statement that additional contributions are 


made by ‘‘clients’’ is inaccurate as they are made 
by The Fund’s members. 
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If title insurance generally were written 
on a risk basis only, without search or 
examination, there would be a gradual 
deterioration in the certainty of titles. 
It is the curative action taken by owners 
upon receiving examination reports from 
insurers that maintains the high degree 
of record title certainty of insured titles. 
Elimination of the search and examina- 
tion would remove the basis for cura- 
tive action, and as titles become more 
uncertain, losses would increase and in- 
surance rates would go up. The appar- 
ent trend toward more widespread 
adoption of the casualty approach in 
title underwriting should be watched 
with care. If carried so far as to impair 
the certainty of titles, corrective gov- 
ernment action may be desirable.” 


I believe Professor Johnstone has drawn 
the correct conclusion. The approach of 
amem. < of The Fund should always be to 
see that his client acquires a valid title and 
its validity and marketability appear of 
record. A title may be valid, without its 
validity appearing on the public records; 
a title may show marketable on the records, 
but not be valid. 

A lawyer must consider his client’s inter- 
est tomorrow, as well as today. Suppose his 
client is a real estate developer and is buying 
160 acres for a subdivision. The lawyer may, 
from personal knowledge of the title, in- 
cluding possession, know the title is valid, 
though it is not marketable of record. He 
should advise his client to insist on the title’s 
being marketable of record. If it is not mar- 
ketable of record, the client may spend 
thousands of dollars in platting, grading, 
draining, and for streets, then find he cannot 
obtain loans for residences and other im- 
provements because lending institutions will 
not accept the title because it is not mar- 
ketable. By that time the client may be so 
far extended financially he does not have 
time to make the title marketable. The 
result can be financial disaster. 

Clients are too valuable to their attorneys 
and their communities to be subjected to 
such risks. A good client is, usually, a good 
business person and does not want to take 
an unnecessary risk. He or she will have 
more confidence in his or her lawyer if the 
lawyer is careful. A lawyer’s mistakes are 
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seldom buried. They are always publicized. 
Often the Supreme Court perpetuates them. 


Don’t fly-speck a title, 
valid and marketable of 


that, your client and you will 


out better in the end. 
Note: 


Quotations from the 
with the permission of The 


but see that it is 
record. If you do 
both come 


article are 
Yale Law 


Journal through which reprints of the arti- 


cle are available. 


New Members in March 


by Marlene Power, Membership Clerk 


George J. Alboum, 
Wm. H. Anderson, 
Dempsey J. Barron, 
Robert N. Bussey, 
Wm. Muir Bussey, 
Thomas M. Carney, 
Charles J. Courshon, 
R. Brownlee Eggart, 
Richard Krieger Fink, 
Warren L. Fitzpatrick, 
Wm. J. Goldworm, 
Herman W. Goldner, 
John B. Gregory, Jr., 
Robert E. Hathaway, 
Wn. F. Hoffman, 
Burton R. Levey, 
Benjamin B. Moskowitz, 
Charles L. Nelson, 
Suzanne R. Nelson, 
George David Parrish, 
Gillis E. Powell, 
Charles A. Robinson, Jr., 
Louis Rondolino, 
Allen R. Samuels, 

J. Clinton Scott, 
Stephen E. Simmons, 
Paul J. Stichler, 

Leo Wotitzky, 


Title Note 


Miami Beach 
Pensacola 
Panama City 

St. Petersburg 
St. Petersburg 
St. Petersburg 
Miami Beach 
Pensacola 
Miami Beach 
Panama City 
Miami Beach 
St. Petersburg 
Fort Lauderdale 
West Palm Beach 
Pensacola 
Miami 
Hollywood 
Miami 

Miami 

Miami Beach 
Crestview 

St. Petersburg 
St. Petersburg 
Clearwater 
Delray Beach 
St. Petersburg 
N. Miami Beach 
Punta Gorda 


by Murray Hamner, Title Attorney 
Occasionally a chain of title will include 


an adopted child. 


Section 731.30, Florida Statutes of 1941, 
provided that an adopted child should be 
an heir-at-law, and for the purpose of inheri- 
tance, should be regarded as a lineal descen- 
dant of his adopted parents, and that the 
adopting parents should inherit from the 


adopted child. 


In 1943 the Florida Supreme Court, in the 
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case of Hewitt’s Estate, 13 So. (2d.) 904, 
construed that Section. The case involved 
a claim by an adopted child that she was 
a legal heir of, and entitled to inherit from, 
a cousin of her deceased adopted father. 
In denying the claim, the Court held that 
the Statute did not provide for inheritance 
from collateral kindred since it contained 
no express language to that effect. 

Later in 1943, the Court in the case of 
Toole’s Estate, 15 So. (2d.) 323, again ap- 
plied the same reasoning and held that 
adoptive cousins do not inherit from an 
adopted child. 

By Chapter 28233, Acts of 1953, the 


Florida Legislature amended the above- 
mentioned Section 731.30 by adding a pro- 
vision that “the adopted child shall be re- 
garded as the natural brother or sister of 
the natural children and other adopted chil- 
dren of the adopting parents for the purpose 
of inheritance from or by them.” 

Of course, this added sentence extended to 
the rights of inheritance by and from adopt- 
ed children to the natural children and other 
adopted children of the adopting parents, 
but, following the Court’s reasoning in the 
Hewitt and Toole cases, it appears that 
there still is no right to inherit as between 
an adopted child and his adoptive cousins. 


Doane Farm, Ranch & Grove Management 


Appraisals — Operating Programs — Consultation 
The oldest & largest organization in the United States engaged in Farm Management, 
Appraising and Agricultural Research. 
Write or phone to Doane. 


DOANE AGRICULTURAL SERVICE, INC. 


P. O. Box 489, Phone 3-2431, Lake Wales, Florida 


CORPORATION 
corporate 
service 


Delaware’s favorable legal climate 
benefits corporations . . . and you! 


In this state, where there is no corporate in- 
come tax, and corporation laws (court-tested 
since 1899) are simple and stable, we’re in 
perfect position to expedite all corporate pro- 
ceedings. We have a highly-trained personnel, 
and a technical experience of more than 57 
years that has won satisfied clients all over 
the country. That’s why we can promise serv- 
ice that is sound, sure ... and fast! 


Corporation Service Company 


organizes, amends, merges corporations 
elects directors 

acts as resident agent 

handles foreign qualifications 

attends to all corporate proceedings 


For FREE booklet, “Digest of the Delaware Cor- 
poration Law”, and forms for organizing Delaware 
corporations, write or phone now to 


CORPORATION SERVICE COMPANY 


Delaware Trust Building, Wilmington, Del.,Phone OLympia 6-8305 
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Partners 
IN 


FLORIDA'S 
PROGRESS 


* 


FLORIDA POWER 
CORPORATION 


THE FLORIDA BAR JOURNAL 


: 
> 


Serving Duval County and Florida 
for 32 years 


Title Trust Company 
of Florida 


‘Abstracts, Title Insurance, Trusts’’ 


Home Office: 200 East Forsyth St. 
Phone Elgin 3-5661 
Jacksonville, Florida 


Title to real estate is never perfect, but prop- 
erty owners can protect their investment with 
title insurance. This does not improve title 
but it does protect the owner from financial 
loss if another party should establish a valid 
claim against the land. 


The Will to serve the Smallest 


Capital Surplus & Reserves over $2,000,000 


Resources to handle the largest— 
| 
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YOUR FLORIDA LAW BOOKS ARE THE 
MOST USED AND USEFUL TOOLS 
OF YOUR PROFESSION 


ENCYCLOPEDIC DIGEST otf Florida Reports, Vols. 1 to 16 in 
17 books, with Current Supplements. 
This set has been completely Recompiled, Revised and Improved. 


FLORIDA LAW AND PRACTICE —the Encyclopedia of Liv- 
ing Florida Law for Florida Lawyers by Florida Lawyers. 
Sixty-six subjects of Florida Law are now treated in Vols. 1 to 5, 
and the 1956 Pocket Parts Supplement have been published for 
Vols. 1 to 4. 


FLORIDA STATUTES ANNOTATED, Vols. 1 to 31 in 33 
books, with Current Supplements. 
The most completely annotated set of Florida Statutes. 


SAPP’S FLORIDA PLEADING, PRACTICE AND LEGAL 
FORMS, 6 Volurres, with Current Pocket Parts Supplement. 
Contains over 6000 Pleading and Practice Forms, as well as 
Business and Legal Forms, currently used in Florida. 


All of these sets are kept 
constantly to date through Supplement Service. 


Write for prices 
and liberal terms. 


THE HARRISON COMPANY 


Law Book Publishers 
93 Hunter Street, S. W. Atlanta 2, Ga. 


